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Frequency Electronics, Inc. 
vs 72 Civ. 412 


National Radio Commanyv, Inc. and 
Louis Lerner 


New York, New York 
June 10, 1975 — 11:70 a.m. 


(Trial resumed.) 
THE COURT: Will the witness please return to 
the stand. 
MARY IN BLOC H, resumed the stand 
and testified further as follows: 
CROSS EXAMINATION 
BY MR. SCHREIPER (Continued): 

a) Mr. Bloch, we were discussing yesterday that Letter 
that was written by National to Hewlett-Packard complaining 
of infringement. I am speaking of the letter pricr to ~he 
February '69 closing, and I believe you testified -- 

THF COURT: Please don't summarize his testircnv. 
Just continue the cross examination. I am sure he remenhers 
what he testified to. 

MR. SCHREIBFER: Thank you. 

2) Do you reca}l now whether at any time you ever 
saw that letter? 

A fT am not sure if I saw it or I was specifically 


tola about it. 
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Bloch-cross 

THE COURT: He means ever, before or after 
the closing. Have you ever seen that letter? 

THE WITNESS: No. I don't recall. 

Is it no or you don't recall? 

Y don't recall. 

THE COURT: Did you ever talk with anybody at 
Hewlett-Packard about this situation? 

THE WITNESS: Hewlett-Packard wouldn't communicate 
with us as soon as we found out that they were interested 
in the line. 

THE COURT: Did you ever speak to anybody at 
Hewlett-Packard about this before closing? 

THE WITNESS: No. We couldn't even tell them the 
details of what we were after. 

THE COURT: You don't have to give a speech. Just 
try to give as simple an answer as you can. 

Q At page 73 of your pretrial deposition, Mr. Bloch, 
which was held on April 20th, 1972, you testified with 
regard to that letter, and I quote: 

"6 Do you know whether National brought any such suit? 

"A I don't know. 

Did you ever inquire? 
Yes. 


Of whom? 
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From the National representatives. 
What did you learn? 
That a letter was sent but I never saw the letter." 
Does that refresh your recollection as to whether 
or not you ever saw the letter? 
A No, Mr. Schreiber. I am not sure if I saw it or 
was specifically told about it. 
Q At page 100 of your pretrial deposition, this 


on February 24, 1975, you testified: 


"© Mr. Bloch, did you ever hear about the content 
of the letter that was referred to having been sent to Hewlett 
Packard? | 
"A I saw the letter at National Company on one of the 
visits but I have never gotten a copy of it or examined it 
in great detail. 


"oO And you saw that letter prior to the contract 


February 1969? 
"A Definitely. Sometime in 1968. 
"9 Will you tell me what was said in that letter? 
"A It was a short letter. As I recollect, a summary 


-- to cease and desist manufacturing of the cesium beam 


i 


waar, 


t 
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something of that nature. 
"0 Did it say anything about who owned the patent 


that? 
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ebrf 4 Bloch-cross 92 
"A I don't recall. 
"© Do you know who signed that letter? 
"D No, I don't recall whose signature was on it. 
"© Do you recall if it was signed by Clarence Lyon? 
"A No, 1 don't. : | 
"0 Do you recall whether it was signed by someone on 
behalf of National Radio? | 
a I don't recall who signed it. | 
"¢ Do you know to whom it was addressed? 
"A To Hewlett-Packard Company." 
I stcp my quote at this point. 
Mr. Bloch, does that refresh your recollection 
as to whether or not you saw the letter at any time? 
A It is not clear in my mind. It is advised that I 
knew the contents and I'm not sure if I saw the letter or not, 
Qo But you knew the contents without seeing it? : 
A I testified yesterday during the discussion this 
was made clear on the meetings and there were many people 
at the meetings and I just don't in all honesty recollect 
if I physically saw the letter or the contents were 
conveyed to me that clearly. 
Q Now after the February 3, 1969 closing, Mr. 
Bloch, did you ask for a copy of that letter from anybody? 


A No. 
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Bloch-cross 93 

Q Did you ask anybody to turn over the file con- 
taining that letter, or any toeees referring to claims 
against Hewlett-Packard? 

A We were turned over approximately 20 transfer 
files, and we were going through and es them all in 
order before we could ask, we wanted to know what we 
received. 

@) And having put them in «order and found out what 
you had received, did you find that you had received a 
copy of that letter? 

A Well, prior to organizing all those files, we 
already made arrangements with Clarence Lyon to pursue the 
Hewlett-Packard infringement so it became of secondary 
importance. 

Q My question, Mr. Bloch, is having put the files 
in order, did you find that you had or had not received a 
copy of an earlier letter preclosing letter to Hewlett- 
Packard? 

A Mr. Schreiber, we never put those files in order. 
They were so voluminous -- 

(@) Did you ever find a copy of a letter? 

A No. 

Earlier lettezx to Hewlett-Packard? 


No. 
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Bloch-cross 94 
Q Now, you say after you got the files and started 
to put them in order, you retained Clarence Lyon? 
A I talked to Clarence Lyon and asked him if he will 


represent us. 


Q When was that? 


A Within a couple of months after February 3rd. 


Q Had you previously discussed that with him? 

A Sc. To the best of my recollection, no. 

(9) So the first time you discussed it with Clarence 
Lyon, his representing Frequency to make claim against 
Hewlett-Packard, was sometime, some few months after the 
closing? 

A Mr. Schreiber, I don't recall in all honesty. 

I talked to Mr. Clarence Lyon with respect to sending the 
patents and I don't know if I asked him would he represent 


us if we concluded the purchase of the Atomichron or not. 


I don't recall. 


Q That was before the closing? 
A I had one conversation with Mr. Lyon with respect 
to getting copies of patents. 


Q And do you recall whether in that conversation you 


| | 
i a 
é i 
went. 


aah 
* 


asked Mr. Lyon te represent you in pressing a claim against 


Hewlett-Packard? 


A I don't recall. It is possible. 
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Bloch-cross 95 

(9) Do you recall whether in that conversation you 
asked Mr. Lyon anything about the Zacharias Patent? 

A I asked specifically for a copy of the Zacharias 
Patent. , 

Q You so testified yesterday? 

A Yes. 

Q Did you ask him anything about the validity of 
the Zacharias Patent? 

A No. 


Q Do I understand, sir, that you may have discussed 


with him his willingness to represent Frequency in a claim 
for infringement of the Zacharias Patent but you didn't 
discuss with him whether or not the Zacharias Patent was 
valid? 

A I didn*t have a long discussion with him. It 
must have been a one minute conversation. I primarily ee 
a copy of the patent and I believe Mr. Whitney Drake 
asked me to call him. I'm not sure about that either. I 
don't know how I got to Clarence Lyon. I never met him prior} 
to the closing. 


Q I read from your testimony, Mr. Bloch, 


taken February 24, 1975, starting at page 112. 


"0 You said you had a telephone conversation with 
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1 | ebet 8 Bloch-cross 96 
2 || "A That was someplace in toward the latter part of 


o 4 1968, 


( 


4 | ig, Will you tell us who initiated that call? 
5 | "A To the best of my recollection, it was by me 
personally. And it was with respect to euecitis patents and 
‘ specifically the Zacharias Patent.” 

I skip some colloquy between counsel. And I 
skip a question and an answer that are not relevant. 


210, In your telephone conversation?" 


| : MR. GOLDMAN: Would you state what line and page = 
you are now on. 

13 || MR. SCHREIBER: I am now on page 113 at line 6: 
4 | "O Your belief is that it was prior to your receipt 
I5 | of Lyon 2, or Plaintiff's Exhibit 1, that you called Mr. 
16 Lyon? 

W "A To the best of my benaiueiec ca, there was no 

18 subsequent conversation after this memo with Clarence Lyon 
19 on any subject. 


20 "0 In your telephone conversation with Mr. Lyon, 


21 Mr. Bloch, did you tell Mr. Lyon that Frequency was intereste{ 


in buying this package? It was ultimately covered in | 


Pe ee ee ee ee om ae Gs Gs 
— 
Oo 


t 


the February contract. 


"A I believe so. 


fo & & & 


"© Did you tell him specifically that you were | 
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buying the atomic beam frequency standard? 
"A If that is what you refer to as the package, 
it was this cesium beam equipment and invention. Everything | 
covered under the purchase. | 
"gd And you told him that in the ee 
"A I believe so. 
70 Did you have any discussion with him in that | 


telephone conversation as to what Mr. Lyon had done in | 


connection with the patent applications on behalf of National’ 
covering the cesium beam freyiency standard? 
"A No. 
"Q Did you ask him anything about the validity of 
those patents? : 
“A I don't recall, but I would probably have not. 
I had no reason to ask that. I primarily recall asking 
for specific copies and numbers of the Zacharias Patents. 


And I am just trying age'n to look in my memory did I 


F 
% 


19 . discuss in any way the previous letter to Hewlett-Packard 
but I couldn't swear to that.” 


21 | On page 114, and I have already reached line 15: ig 


"O This «23 after you were getting somewhat upset 


ad 


about the failure to receive a copy of that Hewlett-Packard | § 


letter, is that right? | = 


a &: & RB 


"A And also there were some delays in getting 
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1 ebrf 10 Bloch-cross 98 
copies of patents which National promised to forward to us. 


3 "Q In the Hewlett-Packard letter, as you recall, ag 


‘dl 


( 


4 previously testified, it had to do with Hewlett-Packard 7. 


investigation of the patent rights of the cesium beam 
frequency standard? 

vA Specifically, right. 

0 In your telephone call with Mr. Lyon, you didn't 
ask him about the validity of that patent? 


"A I had no reason to. I wanted to know about that 


letter and about getting copies of patents anc any 


interrelated patents. | 1 
Se "OQ *$ that all you called Mr. Lyon for, to get | 
copies of patents and interrelated patents? 
15 "A And with National's consent, would he repxyesent 
us after the purchase? 


"0 You had already asked him in 1968 whether he “s 


would represent you after the purchase to take place in 


19 February 1969? ig 


20 "Rh Well, at the present time we didn't expect it to go! 


to February, 1969. We expected it to be concluded in 


[od 
fom] 
zy 


December. 


wi 


8) But in any event, you were anticipating your need | 


for the services of his office after the conclusion of : 


a + 8 & 


the deal? | 
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Yes. 
For what purpose? 
To pursue the Hewlett-Packard patent infringement.", 
Now I end my quote here. 
After the closing, Mr. Bloch, I believe you 
testified that some months later you contacted Mr. Lyon 


again to press the Hewlett-Packard claim? 


A Yes. 
Q Do you know whether Mr. Lyon first wrote any letter 
to Hewlett-Packard concerning that claim? 
A About a year later. 
THE COURT: A year later than what? 
THE WITNESS: Then when I first contacted him. 
THE COURT: When was that? 


THE WITNESS: Sometime within, let's see, 


; 
Mi 
‘2 
ae 
AN ry 
¥ 


February 3rd, it must have been in May, June or early July. 


(8, Specifically, Mr. Bloch, was that letter written 
on June 19, 1970, some 16 months after the closing? 


A I said a year later after I contacted him, Mr. 


Schreiber. 


Q During this period hetween the closing and June 


b 


19th of 1970, when Mr. Lyon first wrote to Hewlett-Packard 


about the infringement, did you do anything to prod 


Mr. Lyon into greater activity? 
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Bloch-cross 


.@) What did you do? 


‘ 


A Mr. Lyon was handled not directly through 

Frequency Electronics but he was handled through the 
office of Pryor Cashman, and I had at numerous times called 
our lawyer to push Mr. Lyon into sending that letter, that 
letter to Hewlett-Packard, and the answer that I got is that 
he is working on it and he is going to get it out as soon 
as he can. 

THE COURT: This letter we are talking ahout 
is the demand letter? 

MR. SCHREIBER: The first demand letter of which 
we were able to find a copy, the cease and desist letter 


that was written in June of 1970. 


t 


THE WITNESS: On behalf of Frequency. 
MR. SCHREIBER: On behalf of Frequency. 
Q I will read from Mr. Bloch's testimony again of 
February 24, 1975. 


THE COURT: Can we shortcut this. If you give me 


an offer of proof of what is in there that might be helpfil. 


Are you just reading this for impeachment? 


i 


MR. SCHREIBER: I can give you an offer of proof, 
your Honor, and I think it is a suggestion I would like 


to follow. 
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Bloch-cross 161 
Q Mr. Bloch, did you not testify at your deposition 
that you were content to wait until June of 1970 for 
Mr. Lyon to write the letter because he was making an 
investigation and you felt that an investigation should 
be made and thoroughly made before any ipttes was written? 
A No, I was not content, Mr. Schreiber. 

MR. GOLDMAN: Your Honor, can I have Mr. Schreiber 
state the portion of the deposition that his offer of proof 
is based upon? 

THE COURT: Well, you see, he has asked a question 
and the witness has answered eee so now he may con- 
front him with any prior testimony. I am merely trying to 
save time. If the witness takes a position which the 
examiner considers inconsistent with the position on the 
deposition then he may confront him with the deposition. 

It locked to me that he was being read a deposition without 
having been asked the underlying question. That is why 
I asked him to proceed differently. 

Q Did you receive any explanation from Mr. Lyon as 
to why it was taking so long? 

A I testified a minute ago that I talked to our 
lawyers and they supposedly pushed Mr. Lyon to get a 
summary of what is happening. 


Q Do you know what explanation they got from Mr. 
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ebrf 14 Bloch-cross 
Mr. Lycn? 


A That he is working on it and he is going to do it. 


¢ 


1@) Did you consult Mr. Amster or anybody at the Amster, 


firm to see whether the matter could be handled more 


expeditiously by someone else? 


A No, Mr. Schreiber. 


Q During this period, from closing in Fepruary of 
1969 up until June of 1970, was Frequency producing the 
atomic beam frequency standard? 

A What was the period of time again? 

Q From the time of closing up until the time 
Mr. Lyon wrote his June 1979 letter were you producing the 
Atomichron? 

A By producing, do you mean were we selling it? 


Making and selling. 


. 
— 
t 
“ 


A I would have to take a look at our technical 


logs. We spend a year approximately 22 hours a day trying 


to get that product line developed and packaged and I 


Gon't recall when the first sales were cde. They 
weren't made before, to the best of my knowledge, before 


the middle of 1970. 


b 


—_- = oe 


‘ 


Q Before mid-'70 you had no sales of the 
Atomichron? 


A That is typical. It takes a year tc develop. 
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MR. GOLDMAN: Mr. Schreiber, would you let the 
witness finish his answer. 


THE COURT: No cross currents here. Anyone 


wanting to say something speak to the Court directly. 

Am I correct in understanding that this company 
was making this device before you purchased it? 

THE WITNESS: Yes, your Honor. FEXcept that when 
we purchased the material, we knew even before that their 
designs were plagued with problems and they were quite old, 
and when we started we started completely the redevelopment 
of the atomic frequency standard and there are approxi- 
mately 30 individual modules each the complexity of at least 
a television set that had to be designed, developed, 
packaged and fabricated before we could offer the 
instrument for sale. 


THE COURT: And you knew that before February of 


THE WITNE.S: We knew it before we purchased. We 
weren't interested in the National designs. They were old, 
they used old technology, and frequency and time control 


electronics expertise and it is difficult. It takes about 


4 


> 


a year and a half to develop a product before offering 


it to sale. 


THE COURT: And nothing was made of the old products 
! 


in the meantime? 210 | 
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THE WITNESS: We didn't use anv of the old products 


in the meantime. 

Q Did you sell any of the completed -- did you 
receive any completed Atomichrons in connection with the 
transaction? 


A No. 
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THE COURT: While vou are looking for 
papers T would like to note that as far as cefend- 
ant Lerner, plaintiff's requests for admissions directed 
to defendant Lerner, the oriqinal of that has not been 
discovered in the clerk's files, so would vou look in 
your own files and see if vou miqht not have it. if 
not, let's get an aqreed copv and have it marked. 

MR. GOLDMAN: We will, vour Honor. 

MR, CARR: Is the resnonse in the file, 
your Honor? 


THE COURT: Yes, the response is in the 


file, The respcase was apparently qotten Necenber 


27, 1974, 


MR. EBENSTEIN: Your Honor, the request 
for admissions accompanied a stack perhaps two or 
three inches high of documents. It mav he in a separate 
file or something in the clerk's office, 
HE COURT We will continue looking for 
it but before this trial is over vou are responsible 
for getting it in there. 


MR. ERENSTEIN: Yes, certainl«, 


i. 


P3 
\) 


MR, SCHREIBER: I believe trial Exhibit 1, 
alreadv marked in evidence, is the purchase-and-sale 
aqreenent. 


wiz 
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BY MR. SCHREIBER: 


ra) I show vou Trial Fxhibit 1, Mr. Bloch, and 


I refer you to Ixhibit A annexed thereto, which lists 
inventory of components, equipment, raw material, and 
documentation realting to the hcombeheon. and that list 
consists of some three and a half pages and some 88 
separate items, and I call vour attention to iten 1 -- 

A Would vou tell me which page vow are on, 
Mr. Schreiber, 

9) Page 1 of Exhibit A, 

A Page 1 of Exhibit A, 


THE COURT: Attached to Fxhibit 1 in evi- 


) To Dxhibit 1 in evidence. That’s. ricaht. 
Item 1 is seven NC3501 Atomichrons, Were those 
completed Atomichrons? 

A They weren't, 

9 Were they the same Atomichrons that National 
had been selling previously, the NC3591? 

A T believe so, 

Q In what resnect were thev not complete? 

pee They were nonfunctioning. 

(a) What do you mean bv that? 


They didn't do the pb thev were sunposed 
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CG Well, did thev work? You mean they 
weren't sufficiently accurate? In what respect were 
¢ 


thev not doing the job? 


A Mr. Schreiber, thev weren't functionina. 


o Tell us what you mean hv that. We are only 
lay people, Mr. Bloch. 

A Functioning is when an instrument performs and 
meets the specifications. Manv of them were missing 
modules. Many of them were plagiarized for other 
develonments at National. None of the Atomichrons 


that we received were functioning and were salahle 


items. 
9 Did you ever sell any of these? 
A No. 


@) The next item shows 80 NC6201-G3B.T. 


complete. Were those Atomichrons? 


A No. 
) That were they? 
They were cesium beams, They were tubes. 


Just tubes? 


A 


A That's correct. 


9 Now, your recollection is that vour first 


sales of Atomichrons were some time after mid-1970, 
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Bloch-cross 
Some time in 1970, Mr. Schreiber. 
fa) I show vou Predquency ERlectronics' annual 
report for the fiscal year 1969 and call vour attention 
to the shareholders letter written hv vou, 

THE COURT: What is the exhibit number? 

MR. GOLDMAN: It is not marked, vour 
Honor. 

THE COURTS: Nothing is to he shown to the 
witness until it is marked for identification. 

MR, SCHREIBER: Which I offer in evidence 
as part of the form 10K filed with the Securities and 
Exchange Commission for the fiscal vear ended April 30, 
1969. 

THE COURT s What is the number of it? 

SCHREIBER: It is marked Defendants' 
Exhibit 1A. 

a GOLDMAN: I don't know what that refer- 
ence is to, your Honor. It is not in the pretrial 
order and to my knowledge it's not heen premarked. 

SCHREIBER: We will offer it. 

THE COURT: You are not aoing to offer 
it unless you can explain its absence from the pretrial 
order. This case has to move along, gentlemen. This 


cross examination is taking a long time and going nowhere. 
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Bloch-cross 
MR. CARR: Can I interrupt? 
THE COURT You, sure. 
MR. CARR: When J met with Mr. Goldman, 


I said to ‘ir. Goldman that I wanted to have something 


in the pretrial order which would reference the exhibits 


in the deposition, and he said that he would make sone 
reference in the pretrial order of documents marked in 
the deposition, and this was marked in ‘tr. Block's 


denosition. 


COURT: What is it offered to show. 

CARR: Tt is offered to show -- 

GOLDMAN : I didn't sav that just for 
the record. 

SCHRETBERS: It is offered to show 
sales of 12 atomic frequency standards in the fiscal 
vear 1969. 

THE COURT: All right. Mark it and 
show it to the witness and ask him whether it is a 
fact that during that particular fiscal vear thev sold 
12 of these devices as therein set forth and then go 


on to something else. 


oh 


Now, do vou want to be heard? 


MR. GOLDMAL: Yes, vour Honor. Tt simnlyv 


want to point out that Mr. Bloch's testimonv related 
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ehbha & Bloch-cross 
to the vear 1970 and there has been no basis for 


establishing when the fiscal vear of the comnany, the 


1969 -- 


| COURT: Are you makina an ohjection? 

GOLDMAN : Not yet, cane Nonor. 

COURT: Then sit down, 

GOLDMAN s I reserve mv nosition,. 

THE COURT: You don't reserve anythina,. 

If vou have an objection vou make it and - will rule 
on it. If you don't have an objection, don't make 
speeches. And that qoes for evervhodv here. 


MR. GOLDMAN: I have ne objection at this 


THE COURT: You have no objection, neriod, 
None of this at this time, period. And when you are 
talking on the record in this courtroon, vou stand. 

MR. GOLDMAN: I anoloqize, vour Honor. 

LE COURT: ALL Yiaqht. Let's get with 


it, gentlemen, all of vou. 


All Fight, “e. Schreiber, now let's move 


(Defendants' Exhibit L was marked for identi- 


fication. ) 


THE COURT: Show it to the witness and asi: 


wi? 
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him the question, 


BY MR. SCHREIBER: 


@) Does that refresh your recollection, “tr, 


Bloch, as to whether there were any sales in 1969 of 


the Atomichron? 


A There were no sales, Mr. Schreiber. 


4 


2 


@) I auote from the exhibit: 
"We are highly encouraqed bv the recent 
award of our first production contract for 12 atomic 


frequency standards aqgregating anproximately $200,000 


and we anticipate other production contracts for this 


equipment during the current fiscal vear, both for military: 


and commercial use," 


The preliminary part of that paragraph, 
which is dated August, 1969, says: 
"The most exciting development during fiscal 


1969 was the acquisition of an atomic frequency standard 


product line from National Radio Company known as the 
Atonichron,." 
Were the 12 atomic frecquencv standards 


referred to in this sentence Atomichrons? 


= 


a) By “Atomichrons" are you talking ahout the 


National design or the Frequency desiqn? 


a) Based upon the device acauired from National, 
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whether or not modified by frequency. 
A They were atomic dieedenes Standards, 
ves. 
@) Using the cesium beam tube? 
A ves’. 
fa) Using the Zacharias patent? 
A Absolutely. 
{) Thank vou, 
THE WITNESS s Your Honor, can I -= 
THI COURT: You will have an opportunity 
to have redirect examination. 
THE WITNESS: Okav. 
(a) Mr. Bloch, do you remember when Jilewl=tt~ 
Packard applied to the June 19, 1970 letter? 
THE COURT: All right, do vou rémember 


when they answered it? Is the date what you are trv- 
ing to elicit. 

fe) Was itin September of 1970? 

A I didn't understand the question. I got 


a summarv of that letter some time in late summer or 


earlv October. 


a) At that time was Frecuency producing the 
standard? 
aN Yes. 
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A Yes. 
ra) After receiving chee reply did you reauest 
Mr. Lyon to prepare a definitive opinion? 
A Yes. 


a) And did he submit to you a definitive onin- 


In March of the following vear, ves. 
a) And that opinion said what? 
A That to the best of his investiqation he 


is convinced that the patent is not valid. 


(9) The Zacharias patent? 


A That is the only natent -- 
fo) That's not the only patent. There 19 
patents. 
THE COURT: Don't arque with the witness. 
MR. GOLDMAN: Your Honor, he didn't let 
the witness finish. 


THE COURT: I thought the witness had 


finished. 


(a) Thereafter did you attemnt to cet 


Amster to confirm? 


i 
: | 
: i 
oN 
ey 
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And Mr. Amster did confirm when? 
In Avril. 
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In April. 
Was that in Julv we "TL? 
Mr. Schreiber, nlease let me answer, 


I'm sorry. I didn't mean to interrupt 


You did. 
THE COURT: Don't arque, gentlemen. 
Isn't this hevond dispute, Mr. Amster did confirm Mr. 
Lvon's opinion, and isn't the date of it set forth in 
an exhibit. 
MR. SCHREIBER: It is vour Honor. 
THE COURT: So what is the purpose of 
the inquirv? 
(9) in Ouly of 1971, Mr. Bloch, were vou 
producing atomic beam frequency standards? 
A No. 
a) When had vou ceased? 
In May. 
Of 197)? 
That's correct. 
a) Why did vou cease the production? 
A I got the summary from Mr, Lyon, I then 
had to have reverification by Mr, Mort Amster. in mid- 


April ocnfirming the results that the patents, according 


wor 
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to his investigation opinion, were definitelv not valid. 
Frequency at the present time had spent 

a quarter of a million dollars to build 30 cesium bean 

bubes and, not having patent protection, we decided not 

to go ahead, and that's the recommendation T made to 

the board of directors. 

(9) Your recommendation was hased upon the fact 
that you had no patent protection? 

ny Primarilv, 

(a) Any other reason? 

A I testified, and I would be hapny to sav 
there were ingredients. We had to commit major addi- 
tional funds at that time to build -- the cesium annara- 
tus can't he huilt one at a time. It has to be built 
in large lots for -- we had to spend a quarter of a 
million dollars just to build the cesium bean tubes. 
Without natent protection I didn't feel in anv way we 
had the possibility of competing against Hewlett- 
Packard. 

fa) With that patent protection voui could have 
continued to use the Zacharias tok. could you not? 

A Absolutely, 

ce) Do I understand that your fear was that 
Hewlett-Packard would also use it and would successfully 


Ree 
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compete against vou? 


A With Newlett-Packard or for a $400 million 


corporation I would not fecommend for Frequency to pro- 


ceed if we didn't have patent protection in two wavs: 


that only we can use it and we can either stop 
Hewlett-Packard from using it or have them nav a rovaltv 
which would qive us a siqnificant income. 


Q So that as we discussed before, it was 


essential that you be able to either stop Hewlett-Packard 


get a royalty from them, or else the Atomichron line 
was of no use to you? 
A That's correct. 
@ Did vou tell your shareholders that that 
was the reason why vou were stopping the production? 
I believe I did in a stockholders meeting. 
Do you have anv written indication of that? 
No. 
The Frequencv annual report, is that the only 
communication to vour shareholders in writing? 
A I believe there is -- whatever lawvers 
send out with it. 


Oo Like a proxv statement? 


A And a notice of annual meetina, All that 


\S necessary, 
Zea 
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(a) In your annual report to your shareholders 


covering the year 1971 did vou indicate the reason why 


you had ceased producing the Atomichron? 


A If I may see it. t don't recall. 


MR. SCHREIBER: I offer Frequency's 


annual report of 1971. 


MR. GOLDMAN: That's not mar? 22 either, 


your Honor, 


TIl13 COURT: What is it offered for, 


MR. SCHREIBER: To show that the reason 


attributed by Mr. Bloch in September of 1971 for seasine | 
THE COURT: You see, the only nossible 

reason for taking this is for impeachment rurposes, 
MR. SCHREIBER: That's precisely why. 
THE COURT: And it seems to me that you 


could save a lot of time by Saying isn't it a fact that 


"you told the shareholders such=and-such and not make 


se 


bal 


a 15-minute production out of it. All of this can 


be marked for identification as an exhibit to be used 
for impeachment purposes only. You may confront the 


witness with whatever he said therein and then please 


oh 


do so and go on to something else. 


BY MR. SCHREIBER: 


‘@) Mr. Bloch, is it not the fact that you told 
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the shareholders that the reason that you were stopping 
production of the Atomichron was because sales resulting 


from the product had not been as fruitful as originally 


q 


anticipated? 


A I would like, if I may read the whole vsara- 


graph one sentence so I can understand it and -- 


9) Is it not the fact that vou reported to 
your stockholders on the date September, 1971 the 
following: 

"As previously referenced, certain company- 
sponsored research and development programs have been 
terminated, the most significant of which is cesiun 


beam frequency standard relating to the Atomichron, 


Sales resulting from this product have not been as 
fruitful as originally anticipated. Consequently, 
the product line of our Atomichron subsidiary has been 


integrated into the parent company and no further re- 


vad 


— 
' i 
® | 
, 


search and development efforts will be expended at this 


time. However, Frequency Electronics will continue 


to sell the frequency beam, the cesium beam frequency 


standara previously developed. This decision was 


necessitated since the operating loss of the Atomichron 


was $381,124 and further research and development could 


not be supported. Consequently a writeof* of the 
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costs as an exyraordinary item attributed to research 
and development inventory and patents in the amount of 
$778,995 resulted in a total loss of $1,160,119, 
exclusive of income tax, and is included in the total 
net loss." 

Is that the report you gave to your share- 
holders? 

A Yes, and this is -- doesn't in any way con- 
flict with ny present cestimony, to the best of mv knowl- 
edge. 

We didn't have any sales, !r. Schreiber, 
by the way, in 1969. The first sale to us by definition 
is when an instrument is delivered to a customer, and 
we didn't deliver any instruments until 1970, until the 
year 1970. 

In addition, our sales did suffer hecause 
we could not slow down Hewlett-Packard,and they were 
our primary competitor, and when you are trying to 
complete with a $400 million organization you have 
to have something to compete with. Without having 
the prime patent that could stop them, slow them down, 
or give \.s an enormous income in royalties, our sales 
would suffer because Hewlett-Packard's admission 
that they are using our patent would not only give us 
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an income in money, it would be the best advertisement 


that we could possibly have for the product line and 


encourage enormous sales. 
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MR. SCHREIBER: I move to strike so much 
of the answer as follows the word "yes." 
THE COURT: I will deny the motion in the 
interests of saving time. 
Q Mr. Bloch, did you report to your directors 
that the reason for ceasing production of the Atomi- 
chron was cash flow problems and financial reverses? 


A Yes. 


N 


(9) Did you report to your directors anything 
to the effect that the reason for ceasing production 
had to do with patent questionability? 

A 

@) Was that reflected in any a5 in your 
minutes? 

A I'm not sure. Probably the conclusion 


would be reflected rather than all the detailed discus- 


) 


sion of a board meeting. 

0 That is just the conclusion to cease pro- 
ducing the Atomichvsn rather than the reasons why? 

A All the underlying reasons whv we have not 
been able to sell and generate cash flow. 

THE COURT: You know, I don't understand 

how a 5 per cent rovalty on an $18,000 machine would 
slow dewn Hewlett-Packard. It eens to me thev could 
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pay the royalty with no problems at all and you'd get 
4/Sths of it, as I understood vour testimony yester- 


day. 


THE WITNESS: Yes, vour Honor. Taking 
a look at the apparatus, that would have given an. income 
of approximately 2 million and a half to Frequency 
Electronics, which we would have to share with National 
Company 50-50. So that would have given us close to 
$800,000 of monev, which is a lot of money for a companv 
of our size. 

THE COURT: It wouldn't have helped you 
sell your own product in a competitive market? 

THE WITNESS: Yes, your Honor, because 


the key -- Hewlett-Packard is considered the principal 


in the electronics industry on the quality of their 
product. The idea that they would have to state in 
every one of their sales and their manuals that this 
is due to a Frequency Electronics license would be of 
enormous value in establishing credibility for our new 


product line. We have successfully done this with 


g 


quartz standard against Hewlett-Packard in the same 
manner, 
Q Did you report to the Securities and Ex- 


change Commission as to why Frequency was ceasing vro- 
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duction of the Atomichron? Is it not the fact that 
you reported -- 

THE COURT: The court assumes he filed 
all the reports he was required to file. 

@) Is it not the fact that you reported that 
the reason for ceasing production was cash flow 
problems and reverses without mentioning any*hing about 
patent insufficiency? 


A Whatever is recorded there stands on its 


n My auestion to you is, what is vour recol- 
lection, did vou ever tell the SEC that there was 
any natent problem? 
A I don't recall. I don’t file those reports. 
I give the information to the secretary and the board 
of directors and they to their best ability put a summary 
of what is necessary to report. 
9) And then you sign the reports? 
A I do. 
(Defendant's Exhibit M was marked for iden- 
tification. ) 
MR. GOLDMAN: That is the annual report 
for what year? 


THE CLERK: 
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MR. GOLDMAN: Thank you. 
Q At page 61 of your deposition, taken April 
20,1972, line 9: 
10) You testified, Mr. Bloch, that the 


reason you abandoned the Atomichron line and wrote off 


v 


F 
7 
t 


the amounts which you say caused you damages in excess 
of a half million dollars was because you learned that 
the patents were not valid?" 

MR. GOLDMAN: What page is that? 

MR. SCHREITER: Page 61, lines9 through 
13. The question continues at line 19. 

i) Is that the only reason you abandoned 
production of the Atomichron line? 

oh The major and most significant. 

whe, What other reason, if any? 

"A Without our patent position it would 
be very difficult to compete against an existing manu- 
facturer,. 

oO Any other reason? 

“Ee.” 

Do you recall that testimony? 

Yes. 

That was accurate, of course? 

I recall the testimony and it is accurate. 

ri 
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@) At that time, when you ceased production 


of the Atomichron, was Frequency having problems on its 


loan? 


Massachusetts Mutual Life Insurance Companv 

A 

Q it maintained the working capital as 
required by i loan agreement from Massachusetts 

ones 

A When specifically are vou asking, Mr. 
Schreiber? : 

(9) At. the time you ceased production of the 
Cesium beam frequency standard. 


A When we did the writeoff? Is that in 
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April of 19717 Is that when you are referring to? 
fa) That's right. 
A When we made the writeoff, we didn't meet 
the loan capital requirements, correct. 
fa) And Massachusetts Mutual <- 
THE COURT: Is that what caused vou not 
to meet it? 
WITNESS: That's correct. 
that reason you ceased production? 


I don't understand your logic. I'm default- 
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A It was not an agreement, it was a waiver 
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2 ing a loan by writing it off and that's why I would 

3 cease production? 

4 fa) Did you thereafter cease to put money into 

5 the cesium beam frequency standard because you further 

6 diminished your working capital? 

7 A No, that's not correct. 

8 (a) Did you thereafter obtain an agreement from 

9 Massachusetts Mutual to reduce the working capital 

10 requirement of your loan agreement? 

li A No. 
iz 0 Was it not reduced from 1.5 million to 


15 given each vear. 
16 @) And it was waived down to $750,000? 
17 A I don't remember the exact number. 
18 @) » But you dennis a reduction, do you not, in 
19 the working capital requirement? 
20 A For each year, right. 
; 21 Q Thank you. 


After you ceased production of the Atomichron 


E 13 
all 


did you keep the hardware conveyed to you in February 


x FF & SE 


A A lot of junk has been thrown out but most 
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of it is there. 


chron? 


A 


0 


didn't return anything to National, 


Why would I go through -- no, 


You retained and still have the name Atomi- 


I believe so. 


Did you hire any of National's people at 


the time of the acquisition in February, 1969, that is, 


people formerly employed at National? 


A 


Q 


A 


Yes. 
Some of them still work for you? 


I don't recall. There is one -=- I don't 


know if he was a National employee. 


Q 


A 
basis, yes. 

(a) 

A 

i@) 

A 


Q 


Mr. George? 


Jim George, he works for us ona part-time 


Was he formerly a National employee? 
Not at the time of the purchase. 

Had he been emploved at National? 
Yes. 

On cesium beam work? 

Yes. 


The 18 patents, other than the Zacharias 


A 
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patents that were conveved February 3, 1969, are still 
owned and retained by Frequency? 

MR. GOLDMAN: May I hear that question 
again, vlease? 

(9) The remaining patents, the other 18 patents, 
conveyed February, 1969, are still held by Frequency? 

A I don't know the legality. I presume so. 

Q Now, Mr. Bloch, did you ever tell anybody 
that vou regarded the Zacharias patent as the — 
patent without which Atomichron couldn't be produced? 

A Yes. 

@) To whom did you tell that? 

THIS COURT: Would you fix a time, please? 
At any tine. 
THE COURT: That's not enough. Give 

us a time. 

@) Prior to closing, to whom did vou tell that? 

A I have discussed it with the National per- 
sonnel, 

(9) Would you tell us whom, please? 

A Ray -- Frank Oddi and Whitney Drake, Lou 
Lerner. There's Ray Horner or John Over. I get 
them all mixed up. Both of those guys at one time 
or another. And probably others. 
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‘@) Did you tell it to anybody in vour company? 
A Yes. 
@) Who? 
A I'm sure I've told it to at least Mr. Lazar, 


who was my executive vice president, and I'm sure I dis- 
cussed it at the board of directors meeting when I 
suggested that we purchase the Atomichron product line. 

9) Prior to the closing did you tell anv of 
these people of the importance of either stopping 


Hewlett-Packard or of getting a royaltv from Hewle:+- 


Packard? 
A Absolutely. 
0 The same people? 
A Specifically, Mr. Lerner. 
c) Anvhody else? 
A Yes. All the people -- this was a constant 


discussion basis. 


(9) Specifically them too? 
A Specifically whom? 

(9) These other people. 

9 At National? 

19) Yes. 

A Yes. 

a) Oddi, Drake, Horner, 


-_ £36 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO ?-4580 


te 


21 


22 


dhalo Bloch-cross 128 
Prior to February 3, 1969, contract and 
closing, did vou discuss with patent counsel the 


validity of the Zacharias patent? 


MR. GOLDMAN: Mav I ask whose patent coun- 
sel? 
THE COURT: I assume he means any patent 
attorney. 
A I had occasion a vear before to examine 


it and I've gotten the indication that the patent is 


a strong one. 


(a) To examine it yourself or with patent 
counsel? 
A I examined it mvself and I also asked the 


opinion of patent counsel. 
(9) Who? 
A Incidentally, it was a member of the Amster 


& Rothstein firm. 


Q Do you remember whom? 

A It was either Mort Amster or Jesse Roth- 
stein. 

@) That is a vear before Februery, 1969 vou 


consulted patent counsel as to the validity of the Zacharia 
patent? 


A Not to the validity. Could we manufacture 
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an atomic apparatus without that patent. That was 
the basic discussion. 

(a) Was that a legal question or a practical 
manufacturing problem? 

A It was a practical. We were contemplating 
going into manufacturing the atomic standard a year 
before. 

Q So you asked the lawver whether itwas pos- 
sible as a practical matter to manufacture the patent 
without using the Zacharias device? 

A No, it was the patent, to the best of his 
knowledge, valid at the time, and was there some wav 
of manufacturing apparatus without -- using a modifi- 
cation to that basic patent. 

(@) Did you get any opinion in writing from them? 

A I don't believe so. 

9) Dia they give you an answer that it was 
practical to manufacture the device without the patent? 

A No. 

(a) What did they say? 

A Thev said to the best of their knowledge, 
the patent is valid and it would be very difficult, if 
not impossible, to go around it. 


9) That was an oral opinion to that effect? 
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A Yes. 

Oo That was a year before you went into the 
transaction? 

A Yes, and we discontinued pursuing going into 


the product line at that time. 

Q At that time were you contemplating going 
into the product line without any deal with National? 

A That’s correct. 

.@) And you abandoned that and then revived 
it when you started talking with National about acquiring 
the product line? 

A I was abandoned when -=- I was advised that 
National has a very strong patent position and I re- 
vived it when I wanted to buy the patent position from 
National. 

.@) Ard it was the Amster firm that advised vou 
that National had a very strong patent position? 

A Basically we are talking about the Zacharias 
patent only. : 

(a) Let's talk about the Zacharias patent onlv,. 
A year before or so before the February, 1969 transac- 
tion vou had an opinion, oral, from the Amster firn 
that National had a very strong patent position, is that 
sorrect? 
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Did vou believe them? 
A I was not going to pursue the product line 
if there was any question. 
(a) Did you believe them? 
A If there was a question that the patent is 
strong, i wasn't going to pursue the product line, Mr. 


Schreiber. 


fa) You had been using the Amster firm for some 


five years before 1972, as I recall? 

A On various occasions. 

9) They were the only patent firm vou were 
using prior to 1972? 

A I believe no, there was some patent issued 
with the Navy, that we used the United States Navy 
patent attorneys; and there was one other patent attorney 
I had seen at one time. 

a) Who was that? 

A I don't recall, — 

(@) But you had used the Amster firm in 1965, 
had you not, to obtain a patent for you? 

A I used the imster firm, I believe, twice in the 
existence of Frequency Electronics. 


(9) At the time in 1968 or so you consulted them 
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: about the Zacharias patent, they were the patent firm 
vou were using? 

A For that particular task, yes. 

(9) Based upon their opinion, that the Zacha- 
rias patent was valid, you abandoned any attempt to get 
into that line, is that correct? 

A I didn't want to pursue it. 

a) Now, when vou started to pursue it again, 


after the Atlantic City meeting with Horner and Oddi 


and the others, did you ask the Amster firm whether it 
was still their opinion that the Zacharias patent was 


valid? 


A No. 


At any time prior to the closing in February 


of 1969 did you ask the Amster firm whether the Zacharias 


patent was valid? 


A No. 


A 
i 
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Q Did you ask any patent counsel about the validity 
of the patent? 

A No. 

Q Prior to the closing, did you ask the Amster 
firm whether acquisition of the Zacharias Patent would give 
Frequency a good claim against Hewlett-Packard for infringeme 

A I testified I didn't consult Amser and Rothstein’ 
prior to the closing. 

Q Whether with regard to the validity of the patent 
or with regard to the possibility of suit neaieus Hewlett-~ 
Packard for infringement? 


A I didn't consult them. 


Q In any respect? 
A In any respect. 
Q And you consulted no patent counsel in any respect 


prior to the closing; is that correct? 

A That is correct. Of course, I testified, Mr. 
Schreiber, that I had a discussion with Whitney Drake, his 
counsel. I don't know. I don't know if he is a patent 
counsel. And I had a brief conversation with Clarence 
Lyon. 

Q Well, Clarence Lyon you said was -- the record 
will show what you said about Clarer~e Lyon. 


You had no opinion from Clarence Lyon, did you, 


t 


' whe 
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as to the validity of the Zacharias Patent? 
A No. 


Q Prior to closing? 


A No. 


Q Nor as to the potential for a claim against Hewlett- 
Packard prior to closing? 


A No. 


Do you recall who drafted the contract of sale? 
THE COURT: Would it matter? Is there some claim 
of ambiguity about the contract? 


MR. SCHREIBER: I wanted to see if he was a patent 


Q Was that somebody from the Cashman firm, 
Braun firm? 


A Are you talking about the final contract or the 


preliminary basic outline of the contract? 


Q The final contract. 

A The final contract was drafted, to the best of 
my knowledge, by Mr. Kent Klineman, who was counselor for 
Frequeucy, or Whitney Drake. I don't recall who drafted 


the final version. 


Q Mr. Klineman was a member of your board of 


directors? 
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Yes. 


And Mr. Klineman was a member of the Pryor, Braun 


Yes. 


And he was a lawyer, of course? 


Yes. 


I believe he signed the contract at closing? 


I believe so. 
9) Were you present at the closing? 


A I don't think so. I'm not sure. I covld have 


or not. 
fa) You don't recall. 
Do you know where the closing took place? 
A I @don't recall. 
0 Did you see the final agreement before it was 
a 
A I believe so. 
MR. SCHREIBER: If I may have just a moment, 
your Honor. 
THE COURT: All right. 
(Pause.) 
You have yourself taken out patents previously? 
I'm sorry? 
You have taken out patents yourself? 
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Yes. 

On more than one occasion? 

Yes. 

You are familiar with assignments of patents as 

You have seen patents assigned? 

MR. GOLDMAN: I object to the form of the question, 
Honor, familiar with assignment. 

THE COURT: You have seen assignments? 

THE WITNESS: I don't know what assignments means, 

your Honor, I'm sorry. 
THE COURT: So the answer is no. 


Did you see the final contract before it was 


Yes. 


Did you read the form of assignment of patents which 


is part of that contract? 
A I read the agreements. I must have read that. 
(8) Did you note the language which read, under the 
form of assignment of patents, "National Radio Company, 
Inc., hereby assigns to said Frequency Electronics, 
Inc., all right, title and interest in and to the pvatents 
and inventions," and so on? Did you read that language? 


A I read through the whole agreement, I'm sure. 


Did you understand that language to be different 
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from the language of warranty applicable to the items 
conveyed as listed in that agreement ? 

MR. GOLDMAN: Objection, your Honor. I think 
that calls for a legal conclusion by the witness. 

THE COURT: Not necessarily. He is asking -him 
about this witness' understanding and he is going to be 
bound by the answer. 

THE WITNESS: I am not a lawyer, Mr. Schreiber, 
and I leave the intricacies of the law to people I pay to do | 
it for me. 

Q Did you tell these lawyers to whom you left this 
responsibility that you wanted to be sure that Frequency 
would obtain full title to the patents and particularly to 
the Zacharieas Patent? 

MR. GOLDMAN: Objection, your Honor, I think 
that is a privileged communication. 

THE COURT: No, I think that objection is just 
as silly as the question. I will sustain the objection. 

What do you expect him to say? Don't you expect 
him to say certainly, of course? What witness would testify 
differently? 

Let's please conclude. He told his lawyers 
he didn't care whether he got anything or not, he didn't 


care what they put in the agreement. Let's be logical 
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here, gentlemen. Please continue. 

Q You testified yesterday that you had three meetings 
with Mr. Lerner during which you discussed price, the 
validity of the patents, Hewlett-Packard, Zacharias Patent; 
is that correct? 

A Are you saying did I discuss it at every one of 
the meetings? 

Q No, at one or the other of the meetings. 


A Yes. 


Q Did you have any other negotiations with Mr. Lerner 
concerning the terms of this agreement? 

MR. GOLDMAN: I don't, either. If the witness 
doesn't understand it, he can say I don't understand it. 
THE WITNESS: I don't. 

9) Other than these items, did you discuss any 
other items of the agreement with Mr. Lerner, such as what 
items were to be included in the sale? 

A We discussed in -- sharing in the royalties 
on the Hewlett-Packard infringement. 

Q You discussed that with Mr. Lerner? 

A To the best of my knowledge, yes. 

Q Did you discuss with Mr. Lerner the amount of 
royalty? 


A We discussed the amount of royalty we were going 
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to pay National, yes. 

THE COURT: ke means did you discuss the amount 
you were going to demand from Hewlett? 

THE WITNESS: Oh, i'm sorry, your Honor. I! don’t 
recall that. I recall discussing the five per cent rcyalty 
we are going to pay National. 

.@) Do you recall any other discussions with Mr. 
Lerner? 

A Other than -- 

Q Other items having to do with the final agree- 
ment. 

A I think I have testified to the highlights of my 
recollection. 

Q Was there any negotiation between you and Mr. Lerner 
concerning these various matters that you discussed with 
him? 

We discussed the general price. 

(9) What was that discussion? 

A The discussion on how much Frequency is willing 
to pay for the product line which we mentioned -- 

Q Did you agree with Mr. Lerner on price? 


A I believe -- if discussing a price that we are 


willing to pay and we continued talking is an agreement, 


then we reached agreement. The exact detailed agreement 
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was reached by other people, by primarily Mr. Frank Oddi 
at National Company. 

THE COURT: Talking with whom? 

THE WITNESS: Talking with me, with Mr. Lazar 
and probably with Mr. Kent Klineman. I know the letter of | 
intent was signed by Mr. Lazar in my absence. Q 

Q Lyon Exhibit 6 reads, "The agreement, as outlined 
above" -- 

MR. CARR: Trial Exhibit 6. 

9) Trial Exhibit 6 reads, at the third page, 

which is unnumbered, "The agreement as outlined above was 
arrived at by Frank F. Oddi, representing National Radio 
Company, Inc., and Martin B. Bloch, representing Frequency 
Electronics, Inc. at a meeting at the office of Frequency 
Electronics, Inc., on November 25, 1968, and subsequent 
conversations by telephone between the same two individuals 
during the period 29 Nove.iber and 30 December 1968. ' 


Does that jibe with your recollection as to who 


* 


negotiated the deal? 


MR. GOLDMAN: Your Honor, may I say that if Mr. 


Schreiber is going to use the document he refers to 
for any purpose other than impeachment, I would object 


to it on the grounds that it has been merged in and superseded 


by the final agreement, Exhibit 1, and that it is 
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violative of the procedural evidence rule. 

THE COURT: I don't know that it necessarily is. 
I will reserve decision on that point. However, at this 
moment, as I understand it, it is offered for purposes of 
impeachment. 

You see, I suppose we are on the Massachusetts 
procedural evidence rule, aren't we? Because the 
agreement specifically incorporates, Fxhibit 1 incorporates, 


Massachusetts law. I think under the New York rule the 


exhibit would come in because it explains, gives the back- 


ground of leading up to the agreement, it explains whatever 
ambiguity may exist in the agreement, as to whether they 
warranted this patent. 

MR. SCHREIBER: I offer it only for impeachment, 
your Honor. I would concede -- 

THE COURT: It is all really merged in Exhibit l. 

MR. SCHREIBER: I would concede it is all inte- 
grated in Exhibit 1, that Exhibit 1 specifically says that 
all prior negotiations and understandings between the 
parties are abandoned and merged into Exhibit 1. It so 
specifically reads. 

THE COURT: Do you all agree that Massachusetts 
would give effect to such an integration clause. 

MR. GOLDMAN: Your Honor, I can't make that 
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stipulation at this time. I have to check the point. 
THE COURT: Without prejudice then. 
MR. SCHREIBER: We would so stipulate, your Honor. 
THE COURT: All right. Proceed. The question is, 
does such a statement accord with your recollection. 


THE WITNESS: I forgot -- could you specifically 


tii? 


ask the question so {f can answer? 

@) I believe I can, Mr. Bloch. 

Is it your recollection that you and Oddi 

negotiated the deal? 

A Me and Oddi concluded some of the highlights of 
the deal. 

(@) Is it your recollection that only you and Oddi 
negotiated all of the terms of the deal? 

A If you think that the letter of intent outlines 
the deal completely. I didn't even sign the letter of 


intent so obviously, Mr. Schreiber, there must have heen 


other people present. 

MR. GOLDMAN: Your Honor, I think from the witness' 
answer he didn't understand that question and I'm not sure 
I understand it. 

THE COURT: I will allow his answer to stand. I 
think he has answered the question. 


MR. GOLDMAN: I move to strike it. 
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THE COURT: Motion denied. Let's move along, 


Q Mr. Bloch, after the closing in February of 1969, 
when you found that you didn't have this Hewlett-Packard letter 
that was never found, naving to do with the preclosing claim | 
on Hewlett- ackard, did you make any claim on National 
Company based upon the absence of any such letter? 

MR. GOLDMAN: Objection, your Honor. I think 
that may call for a conclusion of law. 

THE COURT: As to whether he made a claim? 

MR. GOLDMAN: Well, as to what a claim is. 


THE COURT: Overruled. 


I didn't, to the best of my knowledge. 
9) Did you protest to anybody? 
A I testified, Mr. Schreiber, that we at that time 
didn't go through all the voluminous files transferred to 


us at that time. 


Q Even for so important a letter, no specific search 
was made? 

A Well, the failing of scientists is when they get 
engrossed in a product with sometimes loose perspective. 


And we hired Mr. Lyon -- we discussed with Mr. Lyon and 


a) 


<i 


tp 


he got permission from National to represent us, so I felt 


it is totally material since he is going to proceed with 
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the action. 

(a) When you hired Mr. Lyon, did you ask him whether 
there had been any prior demand made on Hewlett-Packard? 

A I don't recall, Mr. Schreiber. 

Q Did he ever tell you that there had been any prior 
demand made on Hewlett-Packard as to his knowledge? 

A i don’t recall. 


0) Was there a deal renegotiated with National whereby) 


the purchase price was reduced by $23,000 sometime in June 
of 1969? 
A I believe so. 
9) Do you recall what items accounted for that price 
reduction? 
MR. GOLDMAN: Your Honor, there is a letter agree- 
ment covering this subject matter. 
THE COURT: If there is a letter ac reement, 
why don't you offer the agreement? 
MR. SCHREIBER: May we have it? 
MR GOLDMAN: Let me just get the exhibit number. 
THE COURT: It has nothing to do with the Zacharias 
Patent, does it? 
MR SCHREIBER: That's precisely my point, 
your Honor. 


THE COURT: They had a letter agreement of some 
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deficiencies that they settled for $23,000. 


MR. SCHREIBER: That is correct. 


=e = = a 


MR. GOLDMAN: We will so stipulate, 
MR. SCHREIBERG: And if it didn't include the 
Zacharias letter we need not burden the record. 


MR. GOLDMAN: It is June 1969, I'm looking for 


the exhibit number, your Honor, and we will introduce it. 


THE COURT: You may introduce it later, if you 


MR. SCHREIBER: Thank you. May I have just a 


moment to consult with counsel? 


THE COURT: Ali right. 


(Pause.) 
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MR. SCHREIBER: I would like to offer, your Honor, 
Exhibits G-l through 5 which are minutes of the meetings 
of the board of directors of Frequency for January 21, 
1969, April 29, ‘69, duly 33, ‘69, March 19th of °*70, 
and May 13th of 1971. 

THE COURT: What are they offered to show? 

MR. GOLDMAN: Your Honor, I have no objection 
to those minutes. 

MR. SCHREIB. The board's approval and basis 
for approval of the transaction, the board's approval of 
the discontinuance of the production. 

THE COURT: All right. 

Do these have numbers under the pretrial order? 

MR. GOLDMAN: They do. 

MR. CARR: They should be G, your Honor, and 
should have been -- 

THE COURT: They will be numbered the same numbers 
as shown in the pretrial order and received in evidence. 

MR. GOLDMAN: Your Honor, I found that other 
agreement that we were talking about. 

THE COURT: What is the number? 

MR. GOLDMAN: It is Exhibit 70. 


THE COURT: You see, it is so far in time prior 


to May 1971 but I will take it for whatever value it has. 
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MR. SCHREIBER: I would like it in, your Honor. 

TRE COURT: What xs the number? 

MR. GOLDMAN : 

THE COUrT: Do you want it renumbered as a 
defendants' exhibit? 

MR. GOLDMAN: Yes. 

THE COURT: All right. 

MR. GOLDMAN: Yes. Let it be renumbered. 

MR. SCHREIBER: Will you give this the next 
consecutive defendants* number? 

THE COURT: Exhibit 70 for identification is 
received as Defendants' Exhibit N. 

(Defendants' Exhibit N received in 

evidence.) 

(Defendants' Exhibits G through K received 

in evidence.) 

Q Mr. Bloch, you testified as to three meetings 
with Mr. Lerner. Do you recall the approximate date of 
the third meeting? 

A Sometime late November or early December. 

Q Do you recall whether it was before or after 
the execution of the preliminary draft of the letter of 
intent? 


A I don't recall. 
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You say it was late November or early December 


A Yes. 

Q Do you recall whether it was before or after 
the November 25, 1968 meeting which you had with Mr. Oddi 
at your office at Frequency? 

A I don't recall. I don't recall whether we met 
with Mr. Oddi at Frequency, if it was November 25th. 

Q I'm sorry? 

A I don't recall the date I met with Mr. Oddi 
or when the meeting was held. 

Q Trial Exhibit 6 indicates that the agreement 
as outlined in this preliminary letter of intent was 


arrived at at a meeting on November 25, 1968 between 


you and Mr. Oddi which would date that meeting, and assuming 


that that meeting was held on the date so indicated, 


November 25, '68, can you tell me whether you met with 
Mr. Lerner before or after you met with Oddi? 

A ZI don't recall. 

Q You don't recall? 


A I don't recall. 


MR. SCHREIBER: We have no further questions 


of Mr. Bloch, your Honor. 


THE COURT: Any redirect? 


_ Rod 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOIISE 
FOLEY SQUARE. NEW YORK. NY. - ‘1070 


Bloch-cross/redirect 149 
MR. GOLDMAN: Your Honor, may I have five 
minutes to organize my redirect? 
THE COURT: We will have a ten minute recess. 
(Recess.) 
THE COURT: All right, you may have your redirect 
examination. 
REDIRECT EXAMINATION 
BY MR. GOLDMAN: 

Q Mr. Bloch, you testified that Frequency made no 
sales of the Atomichron device in 1969, is that correct? 

A That is correct. 

QO And what was the basis for your statement that 
there were no sales made at that time? 

A Sales is delivery and acceptance of equipment 
in our language, and we got the contract in 1969 but since 
we had to totally redesign the equipment at Frequency 
Electronics it took almost a year and a half before we 
commenced deliveries. 

Q So that you had contracts in 1969 but you 
didn't deliver any merchandise until 1970? 


A That is correct. 


MR. GOLDMAN: I have no further questions, 


your Honor. 


THE COURT: Nothing else of this witness. 
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(Witness excused.) 

MR. GOLDMAN: Your Honor, I have a five minute 
witness who will be my next witness if the Court wishes 
to hear him now. 

THE COURT: Put him on.’ 

MR. SCHREIBER: May I take a moment to offer 
two documents in evidence? 

MR.GOLDMAN: I can at the same time offer several 
documents that are not contested into evidence. 

THE COURT: You may do that. 

MR. SCHREIBER: We offer Exnibit 9, the assignment 
of patents, actually executed and Exhibit 10, the bill of 
sale actually executed covering the hardware delivered. 

THE COURT: You are offering these plaintiff's 
exhibits? 

SCHREIBER: That's right. 


COURT: Do you want them remarked? 


SCHREIBER: I don't care if they are remarked 


THE COURT: Then they will be received with their 
existing numbers. They are already marked 9 and 10. 
9 and 10 are received. 
(Plaintiff's Exhibits 9 and 10 received in 
evidence.) 
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MR. GOLDMAN: Your Honor, we will offer at this 
time, Plaintiff's Exhibit 2 which is a $200,000 promissory 
note, Plaintiff's Exhibit 3, which is a $325,900 promissory 
note, Plaintiff's Exhibit 13, which is an assignment from 
National Radio Company to Mr. Lerner relating to the 
$325,000 note, Plaintiff's Exhibit 14, which is an 
assignment to Mr. Lerner relating to the $200,000 note, 
Plaintiff's Exhibit 24, which is a letter to Frequency 
Electronics from the Middlesex Bank dated January 20, 
1971 -- 

THE COURT: Ali of this is enumerated in the 
pretrial order, isn't it? Just offer them all. 

MR. GOLDMAN: All right, your Honor. 

Does your Honor wish to hear argument on 
any exhibits we wish to offer, that have been objected 
to, at this time? 

THE COURT: I would just as soon go forward 
with the witness but at any convenient time I will hear 
the objections to them. | 

I am assuming there is no objection unless some- 
one raises an objection. 

MR. GOLDMAN: That is correct. The documents 
offered so far are agreed to by the parties. 

MR. CARR: May I say something at this juncture, 
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your Honor? 

THE COURT: Yes. 

MR. CARR: We would want the original promissory 
n»te in rather than a copy. 

THE COURT: Why? 

MR. CARR: I will tell you why, your Honor. 
There may be an issue raised in this instance as to the 
assignment and whether or not under the code the assignment 
is affixed to part of the promissory note. There is 4 
definite issue on that. 

THE COURT: Well, we will come to that in due 
course, 

MR. CARR: All right, your Honor. 

THE COURT: We will come to that in due course. 

MR. CARR: So that I would -- 

THE COURT: If he wants the original, he can 
have the original. 

MR. GOLDMAN: Your Honor, I would like to 
raise some questions about the form of that original because 
Mr. Carr made some statements during the course of our 
depositions as to things that happened to that note so -- 

THE COURT: Later on, if you don't mind. Let's 
proceed with the live witnesses here. If anyone needs 


to use the note in questioning the witness, then I will 


Bei 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


%. 


wees a % 
" 
y 
¥ 
a | 
we” 


* 
* 


ebrf 8 
deal with its admissibility at that time. 

MR. CARR: I have no quarrel with the use of 
the document but somewhere in the proceedings I would like 
to get to the Court the original instrument which is the 
basis of the counterclaim. 

THE COURT: We will come to it in due time. 

MR. GOLDMAN: Your Honor, I have three more 
uncontested exhibits. 70, 71 and 72, 73 -- 
four more, and 8l. 

THE COURT: They will all be received in 
evidence. 

THE CLERK: 70 is already in. 

MR. GOLDMAN: Yes, that is correct. 

(Plaintiff's Exhibits 71, 72, 73 and 81 received 


in evidence.) 
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ABRATAN LAZAR, called as a witness 

by plaintiff, being first duly sworn, testified 

as follows: 
DIRECT EXAMINATION 
BY MR. GOLDMAN: 

@) Mr. Lazar, are vou associated with the plain- 
tiff Frequency Electronics? 

A Yes. 


Q What is your present position with the com- 


Executive vice president. 

Are vou a member of the board of directors? 
A iL am. 
@) Now, going back to the period commencing 


in the summer of 1968, were you also associated with 


the companv? 


A Yes, I was. 


Q And did you hold office? 
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A Yes. 

(@) What office was that? 

A Vice president of marketing. 

(9, You were also a member of the board at 
that time? 


A 


a 
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‘) Now, Mr. Lazar, going back to the period 
of about November, 1968, did you attend a meeting with 


any representatives of National Radio Company? 


Lazar~-direct : 

A Yes. In November of 1968 we went to the i 
National Radio Comnany, Mr. Block and mvself, and we 
met with Mr. Oddi and Mr. Horner. 

(9) And that was in Massachusetts at National's 
offices? 

A That's correct. 

0 And what was the purpose of that meeting? 


A We had planned on the possible procurement 


of the Atomichron product line from the National Radio 


Company, and Mr. Bloch had arranged for a meeting at 
the National Radio Company, and i was asked to attend 


with him to pursue the possibility of this potential 


procurement. 


(@) You mean the purchase from National? 


A The purchase of the Atomichron, yes. 
(9) Now, during the course of that meeting were 
you given any documentary material by anv representatives 


of National Radio Company? 


A The purpose of the meeting was to -- 
THE COURT: No. Just answer the ques- 


Were you given any documents? 
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THE WITNESS: Yes, I was. 

(@) Can you describe any of the documents which 
you were given? 

A I was shown a letter which had been 
alidressed to the Hewlett-Packard Company which had to 
do with the possibility of an infringement of a patent 
which read to the effect "to cease and desist the sale 
of the atomic standards by Hewlett-Packard." 

tHE COURT: Let me understand this. 

Do you contend there was such a letter? 

MR. GOLDMAN: Your Honor, we contend that 
there was such a letter shown. Whether it was ever 
sent is something we have no knowledae of. 

THE COURT: What is your contention on 


this, Mr. Schreiber? 


MR. SCHREIBER: No such letter ever existed. 


THE COURT: All right. 


Q Mir. Lazar, you say you were shown the 
letter? 

A Yes, I was. 

(9) Are you certain that you were shown rather 
than told about a letter? 

A I saw the letter before me. 

ta) And can you describe it generally in terms 
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eba4 Lazar-direct 
of whether there was any identifving letterhead or siq- 
nature or nane? 

A There was a one-page document, and, as I 
recall, it was from the National Radio Company to Hewlett- 
Packard, and I recall very specifically the final para- 
graph of that letter in which it had the language 
"cease and desist the sale of the atomic standards" 
that were being manufactured by the Mewlett-Packard 
Company. 

a) Do you recall whether you saw what appeared 
or purported to he a signature on the letter? 

A I believe it was a siqned letter. 

(9) And do you recall the name that was siqned 
on the letter? 

A I cannot recall the name, 

fe) Now, did you,at that meeting or at anv sub- 
sequent time, discuss with the National people whether 
the letter had been sent to Hewlett-Packard? 

A I was advised that the letter had been 
sent. 

0 Do you recall who advised you of that? 

A I believe it was Mr. Horner. 

(a) And did vou ask if there was anv response 


to the letter? 
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A I was advised that the letter had been 
sent but they weren't in a position to tell me what the 
repsonse was and thev weren't represented at that meeting 
by their counsel, and they could not be certain of what 
the activity had been since the sending of the letter. 

a) You say they weren't represented by their 
counsel, Did they say their patent counsel or coun- 
sel in general? 

A I really can't be more specific than that. 

(@) Did you discuss that letter at any time with 
Mr. Bioch? 

A Yes. 

(@) And did Mr. Bloch express to you any opinions 
about that letter and the importance or nonimportance 
of that letter? 

MR. SCHREIBER: Objection, vour Honor, 

THE COURTs Sustained unless there is a 
showing that it is binding on this defendant. 

MR. GOLDMAN: Your Honor, Mr. Bloch is 
here in court. I think this is just corroborative 
of his testimony as to relving on the letter. 

THE COURT: You can ask tir. Bloch, but 
I think vou already have. It is hearsay from this 


witness though. 
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MR. GOLDMAN: Your Honor, mav I make 
an offer of proof on it? 

THE COURT: Yes. I assume vour offer 
includes a conversation between Mr. Bloch and this 
witness in which nobody from National or Lerner was pre- 
Sent. 

MR. GOLDMAN: That's correct, vour Honor. 

THE COURT: ALI riqht. 

MR. GOLDMAN: And the offer would also 
include the belief that the ‘witness would respond by 
saving that Mr. Bloch had told him that the letter 
had ceased to be a matter of great concern because he 
had spoken to senior management representatives of 
National and had been given the memorandum which we pre- 
viously spoke of, which is, I believe, Plaintiff's 
Exhibit 46. 

THE COURT s I think that that sort of 
order vou ought to elicit by question and answer. I 
thought he was going to have a little different conver- 
sation, 

Go ahead and listen to vour offer of proof 
by question and answer, 


BY MR. GOLDMAN: 


(@) ‘Mr, Lazar, did you discuss the letter which 
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you have described with Mr. Bloch? 
A Yes, I did. 
THE COURT: When and where and who was 


present? 


THE WITNESS: I discussed this with Mr. 


Bloch at the meeting at National Radio Company at 


that particular time-and place. 


THE COURT: Who was present? 


THE WITNESS: iy, Horner, Mr. Oddi, Mr. 


Bloch and myself. 
THE COURT: I will take it, 
@) What was said on that occasion ahout the 
letter between you and Mr. Bloch? 


A I just told Mr. Bloch I was very pleased 


to see that this letter had been written and I felt 


better about our particular position at that time, 


@) And after the meeting at National Radio 
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Company did you discuss the letter at any subsequent 


time with Mr. Bloch? 


MR. SCHREIBER: I will object unless 


the answer is just a yes or no, vour Honor. 


TUE COURTS: I will permit him to answer 
it asnd I will take the offer of proof in question-and= 


answer form, assuming he establishes nohody from Mational 
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or from Mr. Lerner was present. 
A I had discussed the -- 
THE COURT: Can you answer ves or no? 
Yes, 
THE COURT: All right. State when 
and where and who was present. 
THE WITNESS: i really can't account to 
the specific occasion but it was discussed with Mr. 


Bloch on several occasions after the meeting. 
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BY MR. GOLDMAN: 

9) Was it ever discussed with Mr. Bloch with 
reference to the question of Exhibit 46, the memorandum 
which has. been introduced into evidence? 

MR. SCHREIBER: Objection. 

THE COURT: On the ground of leading? 
MR. SCHREIBER: Yes. 

THE COURT: Sustained. 

(a) Was it ever discussed, Mr. Lazar, in 
the context of -= 

THE COURT: What was said? First vou 
have to establish who was present. 


Who was there when this discussion took 


THE WITNESS: Mav I have the auestion 


again, please? 


THE COURT: Phrase another questions. 
Oo You said vou discussed this letter on 
several subsequent occasions with Mr. Bloch. Did you 


discuss it at any time in the presence of anvone else 


besides “Mr. Bloch? 
A There may have been perhaps other people 
present from our own companv. 


9 Was there anyone else present from National? 
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Subsequent to the meeting of November? 
Yes. 
No. 

‘@) What did vou say to Mr. Rloch about it and 

what did he say to you? 

MR. SCHREIBER: Objection, vour Honor. 

THE COURT: I will take an offer of proof 
by question and answer. 

You may have a motion to strike it out after 
he's answered. 

MR, SCHREIBER: Thank vou, vour Honor. 

0 What did vou say to Nr. Bloch and what did 
he say to vou? 

A Specifically with reference to our discussion 
with regard to the letter? 

fe) Yes. 

A The only conversation we had at that time 
with regard to the letter was thet I felt much better 
about our patent position, having seen the letter. 

@) Well, I think vou testified that that conver- 
sation took place at National Radio Company, is that 
not correct? 

A fv original discussion with regard to the 
letter was with Mr. Bloch at the National Radio Comnanv, 
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ves, 


(9) In subsequent discussions with Mr. Bloch 


about the letter, when National people were not present, 
what else was discussed about the letter, about its effect 
on the vatent position of Nation2] Radio Companv. 


MR. SCHREIBER: Objection as leading. 


% 


THE COURT: Well, it is leading. Let's 
get along with it. It's just a reoffer of proof. 
What did he say and what did vou sav? 


A The letter itself was not referred to with 


any snecific patent position. You know, subse- 
cuent to the meeting at National Radio Comnany. Onlv 
that the letter did exist and I saw it. 
1iR. GOLDMAN: I have no further questions. 
THE COURT: Any cross examination of 


this witness? 


MR. SCHREIBER: I would like to move to 


THE COURT: Well, he didn't answer 
affirmatively so there is nothing to strike. 
MR. SCHRETBERS Yes, sir. 


THE COURT: Motion denied. 
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CROSS EXAMINATION 


BY MR. SCHREIBER: 


fa) Mr. Lazar, what is your professional train- 


A I am an engineer, Bachelor of Science, 
mechanical engineering, New York Universitv, 1953. 
0 Have you any patents taken out in your name? 
A In my name exclusively, no. 
Or as co-inventor? 
With Bulova Watch Company. 
THE COURT: What did vou invent? 
THE WITNESS: It was a timing mechanism 
that was associated with artillety fuses. 
9 Mr. Lazar, you said that you were shown 
this letter from National to Hewlett-Packard. By 
whom? 
A Ey llr. Horner. 
Q Did he hand you a copy? 
A He had a copy in his hand and he placed it 
before ne, which I was able to read, 
(9) Did he hold it in his hand or did he give 
it to you? 
A He gave it to me in my hand and at that time 


gave it back to him when I finished reading the letter. 
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Oo Was this an oriqinal copy, a ribbon, or was 
it a carbon copy? 
A I really can't recall. 
; MR. GOLDMAN: Objection. It assumes 


it. was no other kind of copy but an original or a 


J 
copy. 


THE COURT: Cross examination, overruled, 
(a) Sir? 
A 1 can't recail. I assumed it to be a 
copy of a letter which had been sent previously. 


a) You say you assumed that. Did anybody 


tell you that? 

A Yes. 

Q Who told you that, that it had been sent 
previously. 

A It was said hy lir. Horner. 

0 Was that a statement by Tir. Horner or an 
assumption on your part? 

A It was a statement that this letter had been 
sent to Hewlett-Packard. 

a) { read to you from your prior testimony, 
February 24, 1975, page 38, line 19: 

"0 What is your recollection that any- 


one told you about whether or not that letter had 
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been mailed to Hewlett-Packard? 

“A We didn't really pursue any investi- 
gation along those lines, Having seen a letter which 
was dated much earlier than our particular meeting, 
we just assumed that this letter had been mailed 


and delivered. We had no reason to think other- 


wise." 

Does that refresh your recollection as to. 
whether it was an assumption on your part or a state- 
ment by lr. Horner? 

A I think my deposition is more accurate. 
0 It was an assumption on your part,not 


Mr. Horner's statement? 


A Yes. 
0) What was the date on that letter? 
I can't recall. 


How much earlier than November of 1968, the 


your meeting, was it dated? 
I would just be guessing. 


You say there was a signature on that let- 


It appeared to me to be a signed letter, 


Well, you have seen siqned letters, you 
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have experienced it before? 
A Yes. I think there was a signature on 
the letter. 
(a) You don't know whether it was the original 
or a copy that you saw? 
A I can't be sure. 
9) So you can't be sure whether, if it was mailed, 
as you assume, they had mailed a copy or an original, 
that is, mailing a copy and keening the original. 


A When I examined the letter, frankly, I had 


no reason to be so investigative as to what the origin 
was or whether it had been mailed or not mailed. 


I just saw the letter. 


O Mr. Lazar, this was an important letter of 
importance to you, was it not? 


A Not at that time. 


(@) No? Did vou not sav to Mr. Bloch at that 
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time that you were pleased that such a letter had been 
sent? 

A Yes. 

(a) So that it had imnortance to vou at that 
time, had it not? 

A Relative importance, yes. 


(9) Important because it was a cease and desist of 
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a patent infringement concerning a patent that vou 


were about to acquire? 
A Yes. 


(9) The basic patent that you were about to in- 
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1) The patent without which vou would not make 
the deal, is that not correct? 

A That's a good probability. 

@) So this was an important letter, was it not? 

A Relative importance. 

9) And you didn't ask anybody whether in fact 


it had been sent rather than just typed out, and left 


with a signature on it so that some time later -- you 


didn‘t say how much later -- but some time later you 


could look at it and assume it had been sent? 


A I had no reason to think otherwise. 


Q And you made no inquiries as te whether in 


fact it had been sent? 
-I had no motivation to make an inquiry. 


Did you ask whether any replv had been re- 


I had asked if that was a response to that 


letter, and thev were not in a position to give me an 
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Who did you ask that of? 
I believe it was put to Mr. Horner. 


That's vour hest recollection today? 


Yes. 
What did he say about why he couldn't tell 
you whether there was an answer? 


A He had no information to qive me on that 


subject at that time. 


Q Was it Mr. Horner's signature that you saw 


at the bottom of that letter? 
A I can't recall. 


Did you ask him whether he had signed the 


1 didn't. 


you ask him whether he had sent the let- 


No, ! did not. 
But he had no information that he could give 
you. Did he tell you whv he had no information 
about a response? 
A He didn't have the information to give me 
at that time. 


@) Did he sav who had the information? 


n2¢79 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY CO ?. 4580 


halo Lazar-cross 
A He didn't suggest. 
@) Did you ask him who would have gotten 


the reply if there had been one? 


—= = = on 


A No, I didn'tmrsue it along those lines. 

@) Why? 

A Well, we were qoing to have at that particu- 
lar occasion a meeting which was a good faith between 
the company that wanted to buy and one company that wanted 
sell and I Saw no reason at that time to be overlv 
suspicious or to make either that sort of inquiry or 
to think otherwise. 

@) Was it not of imporctence to you at that 
time, Mr. Lazar, to know whether Hewlett-Packard had 
written back and said, “We give up, we will stop manufac- 


turing"? 


A Yes, I suppose that would have been of some 


shianificance to us. 


& 


(9) Or that Hewlett-Packard had written back 
and said, "The devil with vou, we are qoing ahead 
because the patent is no good," that would have been 
of importance too, wouldn't it? 

A Yes, it would have. 

0 But you didn't ask whether there was any 


reply from Hewlett- Packard? 
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A Yes, I did. 
@) But you didn't press to see who had the 


reply or where it might be located? 

A The information I got back was that thev 
didn't have the information in resnonse to that letter. 

ra) Did they tell you why they didn't have the 
information in response to that letter? 

A They didn't. 

Oo That information in response to the letter 


presumably you assumed would be a letter in response? 


A One would think so or perhaps even no 
response. 

@) Did vou ask whether there was no response? 

A I wasn't performing an investigation. 

(@) No, but you were performing a preliminary 


meeting, were you not, leading up to the purchase 
of some almost $1 million of product line? 

A Had this letter not been put before me, 
I would have never known the letter existed. 

0 But having had the letter before you, 
didn't you want to press and find out right then and 
there what response, if any, had been received? 

A In mv considered opinion that was not the 


time and place to pursue such a subject. 
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Lazar-cross 
(a) Verv qood. When was the time and vlace 
and when did vou pursue that subject? 
A That's a presumption on mY part, vour Honor, 
I think. 


THE COURT: ALL riaht. If vou don't 


Did you ever pursue that subject? 
Myself personallv? 


Only vou. 


No. 
You never did. 


Do you know whether anvhody else ever did in 


vour hearing? 


A No. 


@) You were vice president, sir, in charae of 


marketing? 


A That's correct. 


9, As vice president in charge of marketing, was 
it vour belief that it would be important to stop Hewlett- 
Packard from competing with vou in vour marketing 
activities if vou acquired the product line? 

A Yes, indeed. 

fa) Vital, otherwise vou wouldn't want to acouire 
the product line, is that not correct, sir? 


A That's a possibility. 
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Q That is, your are not sure whether you would 
have acquired the whole product line even if Hewlett- 
Packard had continued to compete? 
A That is a possibility. 
Q You might have. 
Did you ever discuss that with Mr. Bloch, that is, | 
whether it was essential to have Hewlett-Packard out of 
the way or else you wouldn't go into the deal? 
A To that extent, no. 
Q To any extent. To what extent did you discuss 
it with Mr. Bioch? 
A Only to the extent as to what the actual buying 
price might be. 
Q But not to the extent of whether or not you would 
buy if Hewlett-Packard was not eliminated? 
A I think that discussion comes under one 
umbrella. 
Q Tell me what you said on the score of buying or 
not buying depending on whether or not Hewlett-Packard 
was eliminated. 
A These things were not discussed on a singular 
basis. It was handled on one total evaluation. We 
didn't specifically try to single out what the value might 
be with or without or and and the but. It was not 
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Ghrft 2 Lazar-cross 
on that basis. 

Q And you didn't discuss on any basis as to whether 
or not you would go into the deal if you couldn't eliminate 
Hewlett-Packard? 


A We didn't discuss it on that basis, on a singular 


‘basis. 


QO Now, Mr. Lazars, between that November 1968 
meeting and the closing on February 3, 1969, what, if 
anything, did you do to pursue the inquiry as to whether 
or not a reply had been received from . Hewlett-Packard 
to that letter that you say you saw original signature 
or signatures on it that day in November at National? 

A I did nothing. 

Q Nothing. 

Did you attend the closing? 

A No. 

Q After the closing, did you do anything to find 
that letter? 

A No. 

Q After the closing you recall a volume of folders 
containing documents being delivered by National to 
Frequency? 

A Just vaguely I can recall that we had moved 


in some large volumes of files. 
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Q Files that looked like this, and I'm indicating 
an outer Jegal folder. : 

A i can’t recall. 

Q What did they look like, these large volumes? 

A < can’t recall. 

Q Did you ever go into any of them to look at 
them to see what was in them? 

A Myself personally, no. 

Q Do you know whether those folders contained 
any customers lists of National for its Atomichron? 

A Yes. 

Q They did? 

A Yes. 

Q How did you know that? 

A Because I saw some of these lists when I was 
out at National. 


Q After delivery to you of this volume of folders, 


do you know whether any of those volumes contained customers 
lists of National? 
A They may have. I can't be tiat sure. 


Q Did you ever go to look for them? 


Myself, no. 
Who did? 
I can't be sure. 


285 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY lhe Le 


% 


~ . 


ee 


Lazar-cross 

Q As vice-president of the marketing, Mr. Lazar, 
was it not of importance to you to find customers lists 
who had previously bought Atomichrons from National so 
that you would know potential customers for Atomichrons 
to be sold by Frequency? 

MR. GOLDMAN: Your Honor, I'm going to make an 
objection. I think this is getting beyond the scope of 
the direct examination. 

THE COURT: I will overrule the objection. But 
I think the question is somewhat argumentative. You see, 
this witness has not saidhe didn't get the customer lists. 
He said he doesn't know whether it was in these envelopes 
that you described. He can answer it. 

Was it important to get the customers lists? 

THE WITNESS: No. 

Q Do you know whether anybody went into those 
envelopes to look for a copy or the original of that 
letter that you saw addressed to Hewlett-Packard? 

A I don't know. 

Q You didn't? 

A No. 

Q At any time after the closing? 

A There was an attempt, a short while ago, to 


look for that letter within the National files, but 
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5 025 
unfortunately, as I understand it, they were in receivership 
and we were -- we either found it very difficult to 


obtain or it was not available. 


Q You say a short time ago, Mr. Lazar. When was 


About seven or eight months ago. 

THE COURT: You mean files that belonged 
to National, not files that belonged to your company? 

THE WITNESS: ‘Files that belonged to National. 

THE COURT: He is asking about the files of 
National which were turned over to the plaintiff in this 
case at or about the time of the closing. 

THE WITNESS: I don't know of any search that 
was made. 
Q And the search that you refer to seven or eight 


months ago, that was attempted to be made on the files of 


National, was for purposes of this litigation? 
A Yes. 


Q Who made that search or attempted to make it? 


It was suggested to an attorney. 
Was it done? 
A I don't know. 


Q So you don't know of any search since closing 


that was actually made to find that supposed letter to 


. RB? 
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Hewlett-Packard? 

A I am not knowledgeable of any search. 

Q At this time when you saw this letter, Mr. 
Hroner handed it to you physically, and you held it and 
then you gave it back to Mr. Horner, having read it, 
did Mr. Block see it? 

A I thought he did. 

Q He was in the room? 

A Yes. 

Q How big was this room that he was 
at National Company in Melrose? 

A Yes. 

Q The president's office? 

A It was in the conference room. 

The conference room. How large is that room? 
I would have put it at approximately 18 by 20 
feet; something like that. 

Q That's the long conference room that led off 
the president's office, adjacent to the president's office? 

THE COURT: Let's move along. They had a meeting 
in the room. The room was big enough to have a meeting 
and he thinks that Mr. Bloch saw the letter. The Court 
understands all of that. 


Q Did Mr. Bloch read the letter? 
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I can't be sure. I assumed he saw the letter. 

Did you hand it to him? 

I didn't mishand it to him. 

Did you see him holding it? 

No. 

you see anybody hand it to him? 

No. 

THE COURT: I would like to know the purpose of 
belaboring this. I have right in front of me Exhibit 1, 
paragraph 8, and I read that. I think that suggests to 
the Court that there was an outstanding claim for patent 
infringement. Isn't it? 

MR. SCHREIBER: The prime reason I go after 
this is really veracity of the witness. 

THE COURT: Well, all right. I don't know 
how simple this letter is. Please go ahead. That paragraph 
8 didn't get into that. agreement by accident, I trust. 

MR. SCHREIBER: I would like to offer in 
evidence, your Honor, Trial Exhibit 6, which is a letter 
agreement executed as of December 30, 1968. 

MR. GOLDMAN: Your Honor, I had thought that that 
was previously offered and that I had made my objection 
on the grounds of the procedural evidence rule. 


MR. SCHREIBER: I'm offering it in order to 
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date the November 25, 1968, meeting between Mr. Oddi and 
Mr. Bloch. 

MR. GOLDMAN: Your Honor, I'm going to object 
to any testimony that may go into the terms of that 
agreement or when that meeting was held. 

THE COURT: Hadn't he given us the meeting 
already? 

MR. GOLDMAN: No, your Honor. This, I believe, 
is another meeting and that's a meeting -- well, 
perhaps the testimony is needed to establish it. Simply 
stated I think it is beyond the scope of the direct. 

THE COURT: Well -- 

MR. SCHREIBER: I'm trying to date the meeting 
which Mr. Lazar testified to on direct as having taken 
place at National, which he attended with Mr. Bloch. 

MR. GOLDMAN: I wouldn't object to questions along | 
that line, your Honor. 

THE COURT: All right. It may be shown to him 
to refresh his recollection to fix the date. I may 
have to deal in greater depth with this procedural 
evidence rule before we go too much farther. 

You see, I don't really take the contentions 
as they are set forth in the pretrial order to assert a 


claim of fraud. Perhaps I'm mistaken. 
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MR. GOLDMAN: You don't take them to assert a 
claim of fraud, your Honor? 

THE COURT: Are you claiming a common law fraud? 

MR. GOLDMAN: We are claiming misrepresentation, 
your Honor. Whether there be scienter or not, we are 
claiming misrepresentation and I think that -- 

THE COURT: You see, the representations and the 
warranties may very well be merged in the agreement and 
they may be subject to the procedural evidence rule. 

If you talk about a common law fraud, at least in New York 
there is no merger. 

MR. GOLDMAN: May I point out to the 
that there is a nonmerger agreement in Exhibit 
is a nonmerger clause in Exhibit 1 saying that 
warranties survice the closing. 

THE COURT: That is true, but it also states, 
if I recollect correctly, and I'm looking for the page 
now, that all discussions and matters prior to -- paragraph 
15, page 7 of Exhibit 1 -- supersedes all prior under- 
standings of the parties. 

MR. SCHREIBER: And it is captioned procedural 
evidence. 

THE COURT: But you see that won't foreclose 


the claim of fraud. 
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MR. GOLDMAN: Your Honor,may I suggest that 


prior understandings of the parties don't reach representa- 
tions that are made to induce a party to enter into and 
agreement. That clause -- 

THE COURT: Ordinarily the representations 
made in the absence of fraud would be deemed in the 
agreement. But again we are talking Massachusetts law. 
I don't know how helpful it is for us here. 

MR. GOLDMAN: It is our position, your Honor, 
and I think that whether the misrepresentations have 
been frought based on common law fraud or whether they 
have been simple misrepresentations, that there is a basis 
for an independent theory along those lines, we are 
not waiving any claim of common law fraud such as the 
proof may reveal. 

THE COURT: Well, ordinarily, you see, the seller's 


telk is merged in an acreement and the agreement is supposed 


to tell you what you are getting, in the absence of fraud. 
MR. GOLDMAN: I submit, your Honor, that if 
the seller says to the buyer "This patent is important, 


we have no reason to doubt that it is a valuable patent, 


it will permit you to have an important market in the 
product," and then the parties go ahead and sign an 


agreement which contains various warranties and so forth -- 
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THE COURT: And a statement that no other warrantie 
are made in connection with your -- 
MR. GOLDMAN: Your Honor, that statement, no 
other warranties are made, refer to warranties under 
the agreement itself. I don't believe it has anything to 
do with representations inducing actions, inducing reliance, | 
and inducing the partie to execute the agreement itself. 
THE COURT: But it is integrated. It is an 
integrated agreement. 
MR. GOLDMAN: I would respectfully suggest that 
the integration can't reach representations which at the 


time the agreement was made were not known to be false. 
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COURT: Weren't known to be false 


GOLDMAN : By the buver. 
COURT: ALL right. Onlv? 
GOLDMAN : COTrrect. 


COURT: That would be fraud, wouldn't 


MR. SCIIRETBER: That would be common law 
fraud, and if there were common law fraud, I would think 
my friend would be right, but he has the burden under 
Massachusetts law of proving precisely what the misrepre- 
sentations were so as to prove common law fraud. 

TIE COURT: Of course there is an additional 
difficulty that you have this paragraph 8 here which 
implies to me, at least, that both parties knew that 
somebodv was infringing this patent. I assume it is 
this natent. We haven't any evidence to tie clause 
8 down to the Zacharias patent. 

MR. GOLDMAN: I think we do, your Honor. 

I think Mr. Bloch testified that that clause relating 

to an asSiqnment of the patent cause of action for 
infringement and a division of rovalties in favor of 
National, that that clause was discussed or the predicate 
for that clause was based on discussions with Mr. Lerner. 
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THE COURT: Well, I will permit you to 
make a complete trial record here and if you want to 
introduce No. 6 as a defendants' exhibit I will permit 
you to do so subject to a motion to strike. 

MR. SCHREIBER: Thank you, your Honor. 

THE COURT: At the close of the case, 
as to which I will reserve decision. 

MR. SCHREIBER: I would just point out 
that as to clause 8 in trial Exhibit 1 it does not 
require Frequency to cing suit for patent infringement 
but says that if FEI does, it will assume all risk and 
all expenses of such litigation. 

THE COURT: It implies to me that the 
parties recognize that there was most likely a presently 
existing cause of action for infringement. 

MR, SCHREIBER: Was or could be. 

MR. GOLDMAN: I think that's the purpose 
of the agreement to us, whether we chose to go ahead 
and sue on it, all National cared was that they got 
royalties if we did something. 

THE COURT: All right, vou may offer No. 
6 and I will take it subject to a reserved motion to 
strike bv the plaintiffs. 

MR. SCHREIBER: Thank vou, your Honor. 


295 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


} “ 


Lazar-cross 
MR. GOLDMAN: If such a motion is made, 
mav we submit briefs on it, vour lonor, at the close 


of the case. 


iad = Gs es 


THE COURT: Certainly. Do you want it 
remarked as a defendant's exhibit? 


MR. SCHREIBER: That would be satisfactorv, 


THE COURT: How much more is there from 
lig. Lazar? 
(Plaintiff's Exhibit 6 received in evidence 


and marked Defendants! Exhibit 0.) 


| 
' 
| 
| 
E 
I 


(a) I would call your attention to the second 


page of the exhibit that you hold before vuu, Defend- 


ants' Exhibit 0, the first paragraph beneath the captioned 
closing which refers to a meeting on November 25, 1968, doeg 
that refresh vour recollection in anv way as to the date 


when you went to National with Mr. Block. 


A It was before November 25th. 
@) It was before WNovember 25th? 


A Yes. 


9) Do you recall how much before November 25th? 


A I can't recall. It was during the early 
part of November. 


9) Prior to that time had Mr. Bloch told vou 
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of anv meetings he had with Mr. Lerner? 
A I don't recall. 
0 Did tir. Bloch show you any paper or papers 
he had received from Mr. Lerner? 
MR. GOLDMAN: Your Honor, I think this 
is beyond the scope of the direct examination. 
THE COURT: I am taking it only on 
credibility. He's going to be bound by the answers. 
MR. GOLDMAN: Note mv objection, please. 
THE COURT: It's a preshake of the ques- 
tion. This witness is likely to hit the examiner right 
between the eves with an answer, Iverv time Mr. 


Schreiber asks these onen-ended questions vou object. 


I think you are having an identity crisis. 
Go ahead and shake it un. We have to 
finish this trial. 


9 Did Mr. Bloch ever show vou any paper or 


so 
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papers that he had received from Mr. Lerner? 

A No, he had not. 

‘@) And this includes any time riqht un to vour 
meeting at National? 

A That's correct. 

(a) And at any time up to closina? 

A “What's correct. 
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MR. GOLDMAN: Mav I have one auestion. 
THE COURT: I don't know if he is 


finished vet. 


eo = = om 


MR, GOLDMAN: Oh, I am sorry. I thought 
you had finished. 
UR. SCHREIBER: No. 


a) Mr. Lazar, in your conversations with Mr. 


Bloch prior to closing did vou have any discussion of 
the Zacharias patent? 
MR. GOLDMAN: Note mv objection again, 
your Hanor. 
COURT: Sustained, 
won't learn, will vou. 


SCHREIBER: I withdraw the question. 


COURT: The objection is sustained. 


MR. SCHREIBER: No further questions. 

2HE COURT: All right. Go ahead, Mr. 
Goldman. 
REDIRECT EXAMINATION 
PY MR. GOLDMAN: 


(9) Mr. Schreiber asked vou if vou ever received 


ae 


any papers from Mr. Block ot ever discussed with 
Mr. Bloch anv napers which were received from Mr. Lerner, 


is: that correct, and vou testified you didn't and he 
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didn’t? 

A That's right. 

fa) Did he ever discuss with vou anv information 
which he had received from Mr. Lerner or National's 
representatives concerning the status of the patents? 

A Yes. 

9) Other than as respects this letter which you 
previously testified to? 

A Yes. 

Q And what did he say to vou about that? 

A He advised me of a meeting he had with Mr. 
Lerner and he came away quite satisfied that he had 
received information from lr. Lerner which made him feel 
much better about the patent position. 

9) And was that conversation which he described 
to vou one which took lace after the meeting which 
vou testified to which vou held un at National? 

A It was after the meeting at National. 

MR. GOLDMAN: Thank vou. 
THE COURT: las it before the closing? 

O- Was it before the closing, "lr. Lazar, before 
February 3, 1969? 

A Yes, before then. 

THE COURT: Anything else? 
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MR. SCHREIBER: Yes, 
RECROSS EXAMINATION 
BY MR. SCHREIBER: 

@) When Mr. Bloch told us he was satisfied 
with the results of this meeting with Mr. Lerner, did 
he tell you what he had gotten from Mr. Lerner that made 
him satisfied? 

A (No response.) 

(@) Or what Mr. Lerner had said that made him 
satisfied? 

A Nothing snecific. Onlv that he had met 
with Mr. Lerner and he came away feeling much better 
about the patent position. 1 don't think he said the 
word "satisfied." He was feeling much better about 
it. 

(@) And this was after the November 25th meeting 
that he said -- 

A I can't be sure. It was after the meeting 
which we had at National. 

9 It was after the meeting which you had at 
National? 

A Yes. 

6) And that was November 25th of '68? 

No. 
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9 MR. COLDMAN: No, that’s not the testi- 

3 mony. 

4 Q Pardon me. That was in November of '68? 
5 A Early November, ves. 

6 a) In this talk to vou about being much 

7 better satisfied as a result of his conference with Mr. 
8 Lerner did he tell vou specifically what Mr. Lerner 

9 had said? 


A No, he wasn't any more specific than what 
I have just mentioned. 

@) Did he refer to anything that Mr. Lerner 
had shown him? 
14 A No, he did not. 
15 a) Did he refer to anything that lr. Lerner 
16 had given him? 
17 A 10, he did noe, 


18 MR. SCHREIBER: No further questions, 


19 your Honor. 


20 ThE COURT: Anything else from Mr. Lazar? 


21 MR. GOLDMAN: No, your Honor. 


THE COURT: You are excused. IT will 
resume at 2:15, gentlemen. 


(Luncheon recess. ) 
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AFPERYOON SESSION 


(2:15 o.m,) 
MR. GOLDMAN: Your Honor, at this time 
I would simply for the sake of the record like to offer 
the last few exhibits which we would like to put in on 
our case which had been objected to and request that 
the court rule on ¢hose exhibits. 

THE COURT: All gohe. Which ones are 


these? 


MR. GOLDMAN: They are exhibits numbered 


54 through 61. 

They have been objected to on the 
grounds of relevance, and they are, in fact, publicity 
brochures, newspaner clippings, and so forth, showing 
the scope of the press conference in 1956 which re- 
sulted in the declaration of nullitv of this patent. 


We helie +» that they are relevant to this 


case to the extent that they are Capable of -=- that they 
will show Mr. Lerner's knowledge by inference of the 


events at the press conference -- 


THE COURT: — Isn't lr. Lerner going to 
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testify? 
MR. CARR: le is. 
THE COURT: Why don‘t vow save them for 
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possible use on cross examination. 

I think the scope of the press conference 
may be relevant in that it may tend to be proof of 
knowledge by Mr. Lerner that this event occurred. 

However, the real gist of the problem is 


the sale of the device, isn't that so? 


MR. GOLDMAN: I'm not sure { tollow your 
HNonor's train of thought. 

THE COURT: As I understand, the device 
was sold more than a vear prior to filing. 

MR. GOLDMAN: Well, vour Honor -- 

THE COURT: Thete is no question that 
National sold the device, is there? 

MR. GOLDMAN: But, vour Honor, the seiiing of 


the device, as well as the press conference at whith 


would invalidate the patent and the vnress conference is 
of particular importance because Mr. Lerner was there 
as he has stipulated. 

THE COURT: ALL riaht. 

MR. GOLDMAN: But may I offer one exhibit 
at this time then and I will follow your Honor's suggqes- 
tion with respect to the rest for cross examination, 
and that is Exhibit 54 which is an article which the 
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patent examiner referred to in a letter written to 
National Radio Company in which he asked the question 
of whether there was a prior public use or sale, and 
National wrote back and said there was not. And 
that is objected to on the ground of relevance, your 
Honor. We submit that it is relevant not onlv 
on the question of Mr. Lerner's knowledge, but also on 
the question of whether there may have been a fraudu- 
lent representation by National to the Patent Office 
on which we re.ied in believing that the patent 
had been created in accordance with the statutory re- 
auirements. 

Tih COURT: IT don't know that that latter 
would help you. I would think probably anything that 


bears on Mr. Lerner's knowledge is important to this 


MR. GOLDMAN: Well, your Honor, our posi- 
tion is that Mr. Lerner has no greater rights than 
National, and if National is guilty of a fraud in pro- 
curing this natent from the Patent Office, we believe 
that that would create a defense against National, 


if the note was sought to be enforced by National,and 


establishing that defense, Mr. Lerner could be in no 


better position, 
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THE COURT: The only defenses open to 
client, as I understand it, on your own theories of 
case, are either failure of consideration or fraud. 

MR. GOLDMAN: Breach of warrantv as well, 
your Honor, 

THE COURT: You haven't pointed out the 
warranty to me here. 

MR. GOLDMAN: The warrantv is contained 
in the agreement. There is a warranty of full legal 
title to the items conveyed. 


THE COURT: That he has, doesn't he? 


Nobody else comes up with full legal title on this 
patent. 
MR. GOLDMAN: Well, your Honor, we claim 


that under the patent law, the applicable patent law 


and the cases thereunder which are cited in our motion 


for a preliminary injunction in this case, it is a matter 


of law, of federal patent law, that there can be no 


% 


title to avoid patent and there can be no intereest 
conveyed to avoid patent, and when National warranted 
that it had full leqal title to the patents, and when 
in fact it didn't because the patent was void, it was 
a nullity, that was a breach of warranty and that is 
aw 
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THE COURT: I will reserve that for determi- 
nation on the full trial record. 

MR. GOLDMAN: Thank vou, vour Honor. 

THE COURT: All right. 

MR. GOLDMAN: Would your Honor accept the 
exhibit at this time? 

HE COURT: Which one, 54? 

MR. GOLDMAN: Yes. 

THE COURT: What is the objection? 

MR. CARR: We will withdraw the objection 
to hasten this along. 

I would like to note on the record that 
that article is noted I believe on the patent itself. 

THE COURT: That 1s the same article noted 
on the patent. 

MR. CARR: I be.ieve it is, your Honor. 

THE COURT: Plaintiff's Exhibit 54 for 
identification is received in evidence. 

MR. GOLDMAN: Now, vour Honor, we asked 
for the requests for admissions. I have a file cony 
of the requests for admissions. Lf Me. Carr would 
stipulate that this is a copy, I could hand it to the 
court now and request that it be filed. 


THE COURT: All right. 
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Give him a chance to look it over. I 
don't know where the original is but we do have trouble 
in some of these old cases with papers qetting misplaced. 

MR. GOLDMAN: I believe these requests 
were filed fairly recently, vour Honor, within the past 
eicht. or ten months. 

THE COURT: We can't seem to locate it. 
Maybe we will before the trial is over. 

MR. CARR: In a very, very quick glance, 
and I have no reason to believe it is anything other 


than what it is said. 


THE COURT: rerhaps we should mark it as 


cy 
* 
b 


plaintiff's exhibit. 
(Plaintiff's Exhibit 82 was marked for 


identification. ) 


* 


THE COURT: Tf I find the official copy, 
then of course we would not need it. 
MR. GOLDMAN: Your Honor, at this point 


the plaintiff rests. 


TUE COURT: You had some depositions of 


ir, Lerner that you were submitting as part of your 


eS ee Se SS. ss 


case. 


MR. GOLDMAN: Your Honor, I had statements 


from depositions which I read in as part of our case. 


307 


SOUTHERN DisTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


— ne 


eba7 
I would like to reserve the rest of mv deposition 
material for cross examination. 

THE COURT: Is there enough in there to 
show scienter on his part? 

MR. GOLDMAN: I don't know if vou are talk- 
ing about common law scienter. I would think that 
it could be inferred, yes. 


THEE COURT: All richt. 


HMR. CARR: So that we can be clear, the 
plaintiff has desea ac ctie time? 

THE COURT: That's what I understand. 

MR. CARR: That is their total case? 

THE COURT: Yes. 

MR. CARR: And I understand also that this 
includes the reading in of any depositions? Because 


that would also be part of the case. 


YdE COURT: That's mv understanding. 


And, you see, the other problem which isn't clear to me, 


I didn't really expect that you would rest so quickly, 


looking at the pretrial order. Perhaps I ought to 


have an informal conference with counsel at this time 
because I think there is a very important open question 
here and as a practical matter it might be worth while 


to have a discussion about it. 


308 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y CO 7 45860 


a 
o 


(Recess. ) 


(In the robing room.) 

THE COURT: Gentlemen, mv understanding 
is that during the recess we have been having that the 
parties have been talking directly with each other and 
counsel have been talking with each other and it seems 
reasonable at this time to qo over until tomorrow morn- 
ing with the expectation that vou gentlemen will 
be able to use the courtroom here, vou will continue 
vour discussions, and if you reach some conclusion, 
well, that's all well and good. If vou do not, then 
I would exnect to go forward on the defendants' case 
immediately that we start tomorrow morning with no 
delay. I would expect to go right forward and conclude 
the taking of evidence here as rapidly as reasonable. 

What time tomorrow, Mr. Clerk. 


THE CLERKS 10:15. 


THE COURT: All Fight, 10:15. 


are continued until 10:15. 

I ask you to use the courtroom here and 
stick around with vour clients and talk for a little 
while longer because I can see that adjusting this con- 


troversv might be of interest to both sides. 


MR. SCHIEIBER: Thank vou, vour Jionor. 


MR. GOLDMAN: Thank you, your Honor. 


(Adjourned to June 11, 1975, at 10:15 a.m.) 
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2 FREQUENCY ELECTRONICS, INC. 
3 vs. 


4 NATIONAL RADIO COMPANY, INC., and 
i LOUIS LERNER 


\ * 


New York, June ll, 1975, 
10:20 a.m. 


Trial resumed. 


eee eee eet ee ee ee se ee Ss 
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11 THE COURTS: Mr. Schreiber, are you prepared 
12 to go forward? 
13 MR. SCHREIBER: Y am, six. T will call 
y Mr. oe 
15 Louies LEARN E R, a defendant herein, 
16 called as a witness, being first duly sworn, 
7 testified as follows: 
18 DIRECT EXAMINATION 
ee BY MR. SCHREIBER: 
20 @) Mr. ee would you state your present 
21 address? 
fe A Since Monday, 800 South Ocean Boulevard, 
at 
~-* 23 Deerfield Beach, Florida. 
3 24 9) Mr. Lerner, you are one of the defendants 
y 25 named in this action? 
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or chairman of the board and director of various com- 


eba2 Lerner-direct de 
A Yes. 
c@) What is your education? 
A I went to the public schools in Boston. 


I am a graduate of the State Teachers College of Bridae- 


water, Massachusetts. 


Q Do you have any education in the field of 
patents? 

A No. 

(9) Engineering? 

A No. 

@) What is your principal occupation today? 

A I consider myself an investor. 

9) In 1968 and 1969 what was your pvrincinal 


occupatior.? 


A I was the principal owner of Lerner & Company, 


a securities business in Boston dealing largely with 


other securities firms, and I was an officer and director 


panies. 

(9) Were you a shareholder in these various 
companies? 

9) Would you have been the largest invidiaual 


shareholder in each of these companies? 
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A Yes. 

Q Would you tell us the names of the various 
companies in 1968 and '69 of which you were the 
principal shareholder and officer and at the same 
time indicate the nature of the activities of each? 

MR. GOLDMAN: Your Honor, I'm going to 
object, I think Mr. Lerner's relationship with National 
Radio Company is what is material in this case, not 
what else he might have done in this time. 

THE COURT: . I will take a limited showing 
but I don't have all day. 

MR. SCHREIBER: The only purpose of it 
is to indicate the multitude of activities. 

(9) Please be brief. 

A Boston Harbor Marina, which sells and rwpairs 
boats, owns a large block of land on the oceanfront 
in Boston. 

THE COURT: . You were a principal of that 
corporation? 


THE WITNESS: Yes, sir, chairman of the 


THE COURT: All right. 
A Brewster Industries, which had a woodworking 


division and a fiber division used by the furniture in- 
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dustrv. 


Components Corporation of America, which 
makes components for radio and television, and also 
has a chemical division. 

Coplay Cement & Manufacturing Company ,which 
manufactures cement. 

Educator Biscuit Company, which manufactured 
crackers and cookies. 

George E. Keith Company, which manufactures 
men's women's and children's shoes and retails some 
shoes. 

National Radio Company, manufacturer of 
engineered ham radio equipment and communication equin- 
ment for the military. 

Official Industries, which oneal films which 
at distributed to television stations. 

Maxon Electronics Company, which made some 
commercial products but was most heavily engaged in fuses 
for the military. 

Victorian Investment Company, a Canadian- 
based, nonresident, nonowned investment trust. 

Q ' What was the nature of your position, what 
was your position at National Company or National Radio 


Company in this '68-69 period? 
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A I was chairman of the board, chairman of 
the executive committee, and treasurer. 


Q Were you a full-time employee? 


= 


A No. 

Q As to the other companies, was your position 
similar? 

A Yes. 

9) What was the nature of your duties and re- 
sponsibilities at National? 

A (No response.) 

0) "68 and ‘69, 

A I ran board meetings. As head of the 
executive committee we sort of siphoned or filtered 


information and made reports to the full board. 


I evaluated management where necessary; came 


up with additional replacement people. 


I worked on public relations for the corpora- 


tion, managed stockholder meetings, gave consideration 


a 
* 


to financing recapitalizations, acquisitions, possible 
mergers, bank loans, making them and repaying then; 


important programing of product lines and 


ball 


te 


/ 


how to use corporate funds; that is among other things. 
(@) Did you maintain an office at National 
Comnanv? 
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No. 
Where was your office in '68 and '69? 
Excuse me. I did maintain an office for 
Official Films, which was located at 445 Park Avenue. 

Q Was that your principal office at the time? 

A | At that time it was. 

Q Did you have any other office at that time? 

Yes. Lerner & Companv's offices in Boston. 
Where did you reside in '68 and '69? 

A 80 Park Avenue, New York City. 

(a) Did you have anything to do with the daily 
operations, actual operations, of National Company other 
than to the extent to which you previously testified 
in 1968 and '69? 

MR. GOLDMAN: Objection, your Honor. 
I think that question calls for a conclusion which is 
one of the issues in this case that the court vill have 
to decide. 

THE COURT: Well, he can answer it. 
may cross examine. 

Where did you live in 1972? 

THE WITNESS: I am not sure, your Honor, 
but I left Manhattan in about '72 or perhaps early in 


‘73 to move to Florida. I may have still been in 
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2 New York City at the Imperial House. 
| 3 THE COURT: When? 


7 
t 


THE WITNESS: Let's see. XY don't know 


we 
\ 


exactly. I think in 72 I was still at the Imoerial 


House. 


ba | 


THE COURT: Where is Frequency Electronics? 


MR. GOLDMAN: Frequency Electronics is 


in the Eastern District; New Hyde Park, New York. 
THE COURT: Where was it in January, 1972? 


11 MR. GOLDMAN: The same place, your ilonor. 


THE COURT: Stop right here, gentlemen. 


I will take a recess and I will see counsel inside, 


(Recess. ) 
(In the robing room; discussion off the 


record.) 


| THE COURT: Gentlemen, the court is 
| concerned by the fact that this witness whom you pre- 


19 sently have on the stand, who is a named defendant, and 


% 


mee Se S&S & ee 


20 | whom the court considers to be a man of substantial 


business ventures, well educated, well spoken, seems 


does, who has testified under oath, as I understand it 


ay 


= en 


2 


it, that he was at the time this action was commenced 


k 
se & 8B SB 


a resident of New York, and therefore the court is 
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lacking complete diversity, and on that basis I don't 
plan to proceed any further, and I am giving considera- 
tion to dismissing this action on the court's own motion 
for want of subject matter of jurisdiction. 
Mx. Schreiber, in our short off-the-record 
discussion here, has indicated to the court 
that he would like to he able to verify the date of 
the termination of the man's lease at the Imperial House 
and I will permit you a telephone call to do that. 
However, I would be shocked and surprised 
if I found that the man testified incorrectly as to where 
he lived in 1972 cn ied of his background and his ap- 
parerc mental acuity, and I would also believe, if he 
can't give me his home address straight, I would be very 
dubious about how much weight I could on to anv other 
testimony about this question of being a holder in due 
course for value without notice of this promissory 
note. And the critical date, for your information 
is January 28, 1972, so that I think you are entitled 
to a brief continuance to verify it, but I must say 
if that's what he claims, I'm really shocked. 
MR. CARR: Would you consider the record 
a little further, your Honor, and you will note that, 


in an affidavit that Mr. Lerner filed at or about that 
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time, the service that was made on him by the plain- 
tiff in this case was madeqm that date as he stepped 
off the plane at LaGuardia coming in from Florida. 

THE COURT: That's not conclusive. 
I have been to Florida myself. 

MR. CARR: I am not suggesting it is 
conclusive. 

THE COURT: I would like to find out 
whether he had that home, as he testified, at the Imperial 


HNouse,. 


MR. CARR: Could we have the question read 


| 
| 
| 
back? Pecause I think there may have been confusion 
in the mind of the witness with respect to the word 
"lived." 

THE COURT: I think it sionta be in- 
dependently verified. He has been pretty clear about 


his residence. I think the record is adequate, but 


I will let you verify it independently. 


witness who doesn't know where he was living in 1972? 

All right, I will give you a recess to get 
on the phone and find out when his lease was terminated 
at, the Imrerial House. 


MR. CARR: That wouldn't be conclusive. 


-. gas 


SOUTHERN O1ISTKOCT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY S2UARE, MEW YORK. N.Y. CO %-45a6 


On the other hand, what can you do with a 
| 
| 


tL 
a i 
L 
£ 
L 
U 
i 
i 
L 
é 
B 


A 
a | 


2ii 


THE COURT: If that lease was in effect, 


I'm going to rely on the man's sworn testimony. If 


the lease was not in effect, I will permit you, Mr. 
Carr, to show me that the man was mistaken when he 
testified incorrectly. 

MR. CARR: i think, firat of all, your 
Honor, we should put on the record that the question 
of diversity which has been raised here involved a 
legal issue, and the legal issue is one of residence. 
Now, it may be that witnesses can get confused -- 

THE COURY: You better make use of vour 


time and get on the phone and find out whether that 


lease was in effect or not. J£ 1 find that the lease was 
in effect, I would have a very dim view on the subject 
matter of jurisdiction. 


MR. SCHREIBER: May I speak of my own 


knowledge without regard to the date? Because apparentlvy,, 


like Mr. Lerner, I can't remember the exact date but 
I know that that lease, when it was terminated, 
was terminated by way of sublease to another tenant. 


THE COURT: You find the effective date 


_of the sublease and tell me about that. 


MR. SCHREIBER: For that reason I can't 


be sure that Imperial House will have that record. 
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MR. CARR: We will call Florida and find 


MR. 


SCHREIBER: I think we can also demon-~ 


strate, your Honor, that prior to January of '72 he had 


purchased and moved into his residence in Boca Raton. 


THE 


COURT: You see, the man testified 


under cath here and he's a businessman. This is not 


some seaman coming in off a tanker who got hurt. 


MR. 
when I neued to 
problems too. 

| THE 
your problems. 


MR. 


MR. 


SCIIREIBER: If I were asked exactly 


Westport, Connecticut I might have some 


COURT: Let's not be concerned with 


Go out and attend to it, gentlemen. 


GOLDMAN : Mav I make a brief state- 


COURT: Yes, certainly. 


GOLDMAN : Just to establish the good 


faith of the plaintiff. 


THE COURT: Your good faith is not in gques- 


tion, Mr. Goldman. I wish you wouldn't take that view. 


MR. 


GOLDMAN: Thank y ow, Sir. 


(Recess, ) 


THE COURT: Gentlemen, apparently it's 


taken longer than I really thought it would and I think 
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perhaps I ought to resume in consideration of the 
economy of time. 

Does anyone have a definitive answer? 

MR. SCHREIBER: I have, sir. I state 
as an attorney as if it were under oath ~hat I have 
spoken with Mr. Rolfe, a principal in Sulzberger, Rolfe, 
The. They are the managing agents for the Imperial 
House about which Mr. Lerner testified. 

Mr. Rolfe advised me that Mr. Lerner's last 
lease was dated May 29, 1968, that the lease terminated 
September 30, 1970. 

However, there is correspondence in the file 
dated in 1971, in the month of March, a letter dated 
March 4th, that is an interoffice letter or an interoffice 
memorandum dated March 4, 1971, and Match 20, i9/71k, and 
March 30, 1971, all of which refer to restoration 
work required at the apartment. 

There is also a memorandum in the file 
dated March 25, 1971 indicating that Mr. Lerner and 
his wife would vacate the apartment on March 31, 1971. 

There is a letter in the file addressed by 
Mrs. Lerner, the wife of Mr. Lerner, saving that the 
restoration work has been completed. That letter is 
dated March 30, 1971, and there is acknowledaement of 
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that on that date that the restoration work had been 
then completed. 


In addition, I spoke with Mr. Lerner's of- 


Cees ater: 


fice in Florida. Could you help me with the name of 


the man? 


THE WITNESS: Robert Cimino. 


& 
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MR. SCHREIBER: Mr. Cimino read to me a 


letter dated January 5, 1971 written by Mr. Lerner to 


Mary Sullivan, then head bookkeeper in Mr. Lerner's Soeton, 
Massachusetts office, in which Mr. Lerner stated to Iiss 
Sullivan, who handled his personal bookkeeping affairs, 
that he has official notice from the State of Florida 


that as of January 5, 1971, the State of Florida recog- 


nizes him as a resident of the State of Florida. The 


purpose of that recognition, sir, is to give him 


certain tax advantages as a resident in the State of 


Florida. 


THE COURT: All right. 
MR. SCHREIBER: Thank you, your Honor. 
LERWNE R® resumed. 


THE COURT: You may continue the examina- 


| 


tion of this witness. 
MR. SCHREIBER: If I may just pursue that 
tur a moment, your Honor. 
. a 
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BY MR, SCHREIBER: 

(9) Mr. Lerner, about when did you buy your home 
in Florida? 

A Many years ago. Perhaps seven or eight. 

Q For a period of years were you commuting 
to and from New York and Florida? 

A Many, many trips. 

(9) And you finally departed your apartment in 
New York when you gave up the premises on March 31, 
1971? 

A Yes. 

Q And ever since then Florida has been 
your place of residence? 

A Yes. 

Q Thank you. 

Now, Mr. Lerner, we come to your meetings 
with Mr. Bloch. When did you first meet Martin ah ie 

A In July of 1968. 

0 How did that -come about? 

A I received a call from Gideon Cashman of 
the Pryor firm suggesting that it might be of some ad- 
vantage to me to meet with Mr. Bloch. 

re) At that time what was vour relationship, 


if any, with Mr. Cashman? 
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A He personally, and his firm, performed some 
services for Official Films, now known as Official 
Industries. 

(9) They were counsel to the firm? 

A That's riqht. 

(a) Did you then know or did vou later find out 
what Mr. Cashman's relationship was, if any, to Frequency? 

THE COURT: Is it important. 

MR, SCHREIBER: Well -- 

THE COURT: Is it? 

MR. SCHREIBER: I ¢an do without it, vour 


Honor. 


THE COURT: I would think so. lie acted 


as the finder in this transaction and was made paid, 


wasn't he? 
MR. SCHREIBER: Precisely. 


THE COURT: And if I am not mistaken, he 


was paid by National. 
MR. SCUREIBER: That's correct. 
a) At your first meeting with fir. Bloch, where 


did that take place? 


wt 
: 
F 
ly 
mi 
] 
ai 
z 
LE 
a i 
L 
oi 
A 
i 
2 


( 


A At mv New York office. 


‘@] Anybody else present? 


soreness ocean nae ———— 


zs sesso teensantvoneeeseeri nomena seeeresas as asa 


. B25 


SOUTHEAM O19TH. 57 CONUAT ALPORTENS. U.S. COVRTHGUEE 
FOLEY 6 ARE MEW YOO". wy. CO T bee 


| 


ee 


CC ee 


a 


ey 
‘ . : : 5 ) 


€) 


Lerner-direct 218 

(9) Will you tell us the substance of the conver- 
sation at that meeting? 

A I explored with Mr. Bloch the possibility 
of merging the two firms, Frequency and National, which 
of course did not mean that I was interested in doing 
it, as I said, because it was an exploration. 

Furthermore, I learned from Mr. Bloch that 
he exnressed some interest in the acquisition of 
National Radio Company's Atomichron product line and/or 
things pertaining to the Atomichron business. 

(9) Do you recall anything else that was men- 
tioned or discussed at that first meeting? 

A My own reaction was rather negative. 

MR. GOLDMAN:  Objeeticn. 

THE COURT: Sustained. Strike out. the 
answer. 

The question is permissible. The answer 
is stricken as nonresponsive. 

(@) Do you recall anvthing else being discussed 
a. that, meeting? 

THE COURT: Yes or no. 

Yes. 


What else? 


There was mention of patents, which was Lightly | 
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discussed. 
(a) What was said about that by either of vou? 


A Mr. Bloch was interested to know about 


patents. I expressed the opinion that we did have 


patents but I refused to comment on the strength of the 
patents or the meaning of the patents and suggested 
that he continue his interest, if any, on that subject 
by having discussions with operating people of the com- 
pany. | 

(e) Was any mention made of any specific patent? 

A I don't recall. 

(a) Have vou completed your statement of the 
full discussion at that first meeting? 

A Yes. I suggested to Mr. Block that if 
he had any interest in pursuing that oibject, to go 
directly to the peonle like Oddi and other officers of 
the company, but primarily it could have been Oddi. 

Q Did you have any further meeting with lir. 
Bloch? 

A Yes. Several months laté@r. 

(9) Where? 

A At the same office. 

How did that come about? 
Calls from Mr. Cashman, who suqgested again 
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that perhaps there was something that could come out 
of meetings with Mr. Bloch, 


Q Was there such a meeting? 


A There was. 
Q Who else was present? 


A Bloch and Cashman. 


we 


Q Will you tell us the substance of the dis- 


P) 


cussion at that next meeting? 

A I don't recall any substance that appeared 
then to me to be material, nor do I at the present moment 
recall anything of material interest. 

Q Did you have any further meetings or phone 
calls with Mr. Bloch? 

A I have a vaque recollection of a telephone 
call, and there possibly was a meeting, ne again I can't 
recall anything of material value coming out of either 
the phone call or the other possible meeting. 

Q Between the date of vour original meeting 
with lr. Bloch, which you said was in July of 1968 and 
the closing of the transaction on February 3, 1969, 


did you meet with anybody else of management, or repre- 
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senting Freauency? 
A No. 
9 Did you have any telephone conversations 
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with anybody in management or representing Frequency 
in that same period? 
A Unless it was Cashman. 
MR. GOLDMAN: Objection, vour Honor. 


THE COURT: I will allow the answer to 


9) In that period between July, 1968, the day 
of your first meeting with Mr. Bloch, and the closing 
of the transaction on February 3, 1969, did you dis- 


' cuss with anybody at National @nything having to do 


with the validity or invalidity of any National setenta? 

A No. 

(a) The same period, in that time, did you 
discuss with anybody at National specifically the Zacharias | 
patent or its validity or invalidity? 

A No. 

(@) Did you have any discussion in the same 
period with anybody at National concerning the essential 
nature of the Zacharias patent for the use of or the 
production of the Atomichron product? 


A No. 


—<. 


« 


Q In the same period did you have any discus- 
sion with anybody at National concerning Newlett-Packard 


and its possible production of items using devices which 
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would infringe upon patents owned by National? 
THE COURT: Would you give me that time 


period again? 


MR. SCHREIBER: The period between the 
first meeting, which we have otherwise established as 
July 30, 1968, with Mr. Bloch and the closing, which 
is February 3, 1969, sir. 

THE COURT: These are discussions with 
National? 

MR. SCHREIBER: Anybody at National. 

A To the best of my knowledge, and I can't 
say preciselv where or from whom, I learned that lHlewlett- 
Packard may have been infringina. 

Q In that period did you ever see any claim 
letter, or other letter, anv letter, addressed bv any- 


body at National to Hewlett-Packard or anybodv at Hewlett- 


4 


Packard? 

A Definitely not. 

Q Now, turning to Freauency, lir. Lerner, in 
that same period, did you discuss with anybody at 


Frequency anything having to do with the validity or 


invalidity of any National patents? 
A No. 
a) Specifically, the Zacharias patent. 
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A No. 

Q Did you have any discussion in that period 
with anybody in the management or representing Frequency 
as to the essential nature of the Zacharias patent? 

A No. 

(a) In order to have the Atomichron produced? 

A No. 

(@) In that period did vou discuss with anybody 
in Frequency's management or representing Frequency 
anything having to do with Hewlett-Packard's possible in- 
fringement of patents owned by National? 

A No. 

a) Did you discuss with anybody in that same 
period, anybody at management of Frequency or repre- 
senting Frequency, any claim to be made upon Hiewlett-_ 
Packard for patent infringement? 

A No. 

@) Mr. Lerner, I turn now to the matter of your 
purchase of notes by Frequency pavable to the order of 
National. Did you purchase such notes? 

A I did. 

MR. GOLDMAN: Objection, your Honor, on. 
the question -- 


THE COURT: Isn't it conceded that he pur- 


. m™ . 
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chased it? 
MR. GOLDMAN: well, he purported to make 
an acquisition. What it was is something which -- 
THE COURT: All right. You will have 
a chance to cross examine. 
(@) Did you pay for those notes? 
A t did, 
fe) What did you pay for them? 
A $323,000. 
‘@) What were the notes purchased? What was 
the principal amount of the notes purchased? 
A fhere was one note for 200,000, and another 
for $325,000. 
Q Do you recall the balance due on the $325,00- 
note at the time of your purchase? 
A Yes. 
‘@) What was it? 
A $272,000. 
a) At the time of your purchase of the note, 
where was the note phvsically located? 
A At the Middlesex Bank of Everett, Massachusetts. 
oO For what purpose? 
A It had been there as collateral for a loan 
to National Radio Company. 
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Lerner-direct 225 
When you purchased the note from National -- 
MR. GOLDMAN: Which note? 

(a) The notes to National, was National's loan from 
Middlesex repaid? 

A It was. 

(@) What happened to the note physically? 

A It stayed at the bank but perhaps -- staved at 
the bank as collateral among other -- with other col- 
lateral against the loan which I then made about that 
time in the amount of $400,000. 

) _ Were the proceeds of that loan used in whole 
or used in part to pay for the purchase from National? 

A They were. 


Q How long did that note remain at Middlesex? 


I believe at the end of March I naid off mv 


A March of what year? 

A Maren of ‘71. I paid off my debt at the 
Middlesex Bank and that bank released that note plus 
other collateral, plus other pupers which went with 
the note to, I believe there were mortgage papers or 
collateral papers, my Boston office.. 

(9) Did National, at the time of your purchase 


of the note or notes, execute any papers transferring 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY SGUARE, NEW YORK N.Y. CO 7-4880 


ASE AN ASSEN HES HOR MEANS 


o 


sm 


ee 


a a a 
u | ‘ 


eba Lerner-direct 
these notes to you? 
A Yes. 
9) What happened to those papers? When 
4, 
did you get them? 
MR. GOLDMAN: Your Honor, objection. 
don't know what papers counsel is referring to. 
THE COURT: Aren't these papers among the 
agreed exhibits. 
MR. SCHREIBER: Thev are, sir. 
MR. GOLDMAN: I don't know what he's re- 
ferring to, sir. 
THE COURT: I don't either, but if the 
exhibits have been stipulated by the pretrial order, 


let's just offer them in evidence. 


MR. SCHREIBER: I will offer in evidence 


Defendants’ Exhibit A. 

MR. GOLDMAN: Your Honor, I am going to 
object to Defendants' Exhibit A unless counsel states 
for what purpose it is being offered. 

THE COURT: All right. You may state 
for the record what it is being offered for. 

MR. SCHREIBER: Defendants' Exhibit A is 
the chattel mortgage -- 

THE COURT: Well, just answer counsel's 
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question. 


MR. SCHREIBER: It is being offered to 


promissory note and came to him with the Promissory 


note from Middlesex, 


! 
identify the paper which Mr. Lerner said went with the | 
THE COURT: I believe this defendant mav | 
show on this trial order all of the surrounding circum- 
stances affecting his acquisition of the note, includ- 


ing the nature and extent of any aqreement in exist- 


ence between National and the bank and any papers the 


I will overrule the objection. Exhibit 


| 
| 
| 
| 
bank was holding, the Middlesex Bank. | 
| 
A will be received in evidence. | 

MR. GOLDMAN: Your Honor, I am examining | 
Exhibit A now. Exhibit A has ad to it, in | 
the binder in which it is being offered, some UCC financial | 
statements. 

THE COURT: That's supposed to be Exhibit 
B, isn't it? 

THE CLERK: Right. 


MR. GOLDMAN: Your Honor, if it is 


if) 


Exhibit B, I had objected to -- 


THE COURT: It's already marked separatelv 
as Exhibit B. 


Lol 

hg 
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Lerner-direct 228 

MR. GOLDMAN: Your Honor, I had never seen 
this document in this form with these documents attached, 
and I objected to Exhibit B I believe on the qrounds 
of authenticity. 

THE COURT: Mv pretrial order shows the 
only objection to B is on relevance and materialitv. 

I show no objection as to authenticity here, and 
ordinarily a document as to which there is an authenticity 
objection is not listed in our pretrial orders because 
proving authenticity can take time. 

MR. GOLDMAN: Your Honor, I am checking 
here to see 

THE COURT: All right, 8B is not being 
offered now anyway. You will have an opportunity to 
check out B when it is offered. z will overrule 
the objection to A and it is received in evidence. 

Let's go forward. 

(Defendants' Exhibit A was received in 

evidence. ) 

THE COURT: Do I understand the witness 
to state that he received this from the bank at some 
point in time? 

MR.. SCHREIBER: That's right. 


Is that correct, Mr. Lerner? 
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ke 


I didn't personally but mv office in Boston 


@) J show you what appears to he the original 


ie ieee 


promissory note executed by Frequency in the sum of 
$325,000 pavable to the order of National Radio Company, 
Inc., dated February 3, 1969, a aopv of which has alreadv 
been put in evidence as Plaintiff's Exhibit 3, together 
with a document dated April 9, 1970, captioned "Assian- 
ment of the $325,000 note," a copy of which is alreadv 
in evidence as Plaintiff's Exhibit 13. I ask you if 
these are the papers that were transmitted to you as 
vou have testified, 

THE COURT: Would vou mark them for 
identification before showing them to the witness, 
please. Separately or together. 


MR. GOLDMAN: They can be marked together, 


MR. GOLDMAN: Your Honor, I think they 
should be marked Separately and it is veryv imnortant 


in this case. 


THE COURT: All right, they may be marked 


z 


em 


separately if any attorney here wants that done. 


MR. GOLDMAN: Thank vou. A’ i, your Honor, 


want the back marked separately also. 
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Lerner-direct 230 

MR. SCHREIBER: That's Satisfactory too, 
your Honor. 

THE COURT: All right. 

(Defendant's Exhibits P, 0 and R marked for 

identification. ) 

MR. SCHREIBER: P being the note and 0 
the document captioned "Assignment" and R heine the 
blue back. 

THE CLERK: Right. 

MR. SCHREIBER: May I hand this to the 
witness, your Honor. 

THE COURT: Yes, certainly. 

Is there an open question? 

9) Mr. Lerner, as to P, which is the note, I 
believe you testified that that went ie Middlesex to 
your office in Florida. ' Where did the next go? 

A No, not so. 

Q Pardon me. To your office in Boston? 

A Right. 

where did the next go? 

It went to my office in Florida. 

0) When was that? 

A When? It was shortly after it was paid 


off, after my note was paid off, which would have placed 
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it in April of '71 or thereabouts, 

@) As to 9, which is the document that's marked 
and captioned "Assiqnment," when did Middlesex send 
that to yo, vour office? 

A That went to my Boston office too. I'm 
sorry. It went to my Boston office and then it and 
the note were sent down to my office in Florida. 

9) What happened to P & 0 in Flovida? 

A I used it as ce\lateral plus other collateral 
against the loan at the First Bank §& Trust Company in 
Boca Raton, Florida. 

@) Did First National Bank in Roca Raton, 
Florida get both P and 0? 

A Yes, 

MR. GOLDMAN: Objection. 
THE COURT: I will sustain the objection 
unless he knows, 

Q Do you know whether both P and Q were de- 
posited with the Roca Raton bank? 

A Yes, they were, 

0 How long did they stay with’ that bank? 

A About the time when the February, '72 payment 
from Frequency, which was due in the amount of $32,500, 


was not made and I learned of a suit to come. The 
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bank advised me they didn't regard the note as suitable 


& 


collateral, at which point I asked to have it back. 

(9) . Did you get it back at that time? 

A ves. 

O.. By "it" you refer to both P and 0? 

A Right. 

(@) What then happened to P and Q? 

A Robert Simonoff, who has been referred to who 
workes in my Florida office, put it in a vault at the 


First Bank & Trust Company, a personal vault. 


(9) How long did it stay there? 

A Until -- 

Q Did they stay there, I should say? 
A Until late November of '74, 


1@) What then happened? 


A Mr. Carr said he needed it in order to --~ 


as part of the activities of this suit, and these 


papers were mailed up to Mr. Carr's office except that 


they didn't have this blue stuff. It was the essen- 


tial papers here. 


Q Referring to R, which is the blue back before 


you, it didn't have that? 
A It didn't have that. There was also the 


collateral, the papers with regard to collatzral that 


r 
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eba Lerner-direct 
went up to him. 

Q Are you referring, by those additional 
papers as collateral, to Defendant's Exhibit A? 

A Yes. 

Q When you sent P and ( to Mr. Carr, except 
for the absence of the blue back, which is R, when you 
sent him P and 0, were they in the same form attached 
together as they are here? 

A Yes. 

Q Mr. Lerner, I show you a letter dated January 
31, 1972, described by Mr. Goldman of Pryor, Cashman, 
addressed to First Bank & Trust Company of Boca Raton, 
and a letter dated February 2, 1972 addressed by the 
First Bank & Trust Company of Boca Raton, addressed to 
you. 

MR. SCHREIBER: Which I would like to 
have marked for identification. 

Q And I would ask you whether you saw them 
at or about che time that they are dated? 

oe GOLDMAN : Your Honor, these documents 
aren't referred to in the pretrial order. They 
weren't part of the discovery in this case. 

THE COURT: What are they offered to show? 


MR. SCHREIBER: Just to substantiate what 
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eab 1 Lerner~direct 
he said on the stand, your Honor. 

THE COURT: If the veracity of that particular 
statement he has made is questioned on cross-examination, 

I will permit you to bring these documents in on redirect 
examination solely as bearing on his credibility. They 
should be marked for identification, however. 

MR. SCHREIBER: Thank you, your Honor. 

Would you mark them in chronological order, 
please? 

THE COURT: I don't understand that the plaintiff 
disputes that he got it back from the bank after the pay- 
ment was made. You don't dispute that, do you? 

MR. GOLDMAN: We have no knowledge which would 
permit us to dispute it, your Honor. 

(Defendant's Exhibits S and T marked for 
identification.) 

Q Mr. Lerner, when did you first hear that there ! 
was any claim of invalidity of any of the patents transferred | 


by National to Frequency? 


THE COURT: Stick to Zacharias, won't you, 


| 


| 
please? 


| 
MR. SCHREIBER: Very good, sir. | 

Q When did you first hear that there was any claim | 
i 


by Frequency that the Sacharias patent was invalid? 
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Only when the suit began. 
MR. GOLDMAN: Your Honor, I would like to 
establish, because I want to make sure I haven't missed it, 
that the document in front of Mr. Lerner at this time has 


not been admitted into evidence yet. 


THE COURT: Is there a document in front of Mr. 


Lerner? 


i 
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Mark it for identification, any document that 
is in front of the witness. 
THE WITNESS: It think it has been identified. 


THE COURT: What is the number of it? 


THE WITNESS: A, P. Q and R. 

MR. GOLDMAN: P, Q and R have not been 
admitted yet, is that correct? 

THE CLERK: That's right. 

MR. SCHREIBER: I would offer them in evidence, 


your Honor. 


MR. GOLDMAN: I object to the introduction of 
P, Q and R in evidence in that form, your Honor. 

There has been no foundation laid for how the 
document got in that form, and in particular, how the blue 
back got on it. 


And I would like to read, as part of my objection, 


your Honor, the statement of Mr. Carr taken on the examination 
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of Ray D, Horner on November 27th, 1974. 
THE COURT: Hand the deposition up to the court 


and show me the line and page number. 


= 


MR. GOLDMAN: It is not marked by line and page. 
I'm sorry, your Honor. 

THE COURT: All right. 

MR. GOLDMAN: But I would ask you to read Mr. 


Carr's statement. 


THE COURT: Isn't there a page number? 

MR. GOLDMAN: There is a page number but not a 
line number. 

THE COURT: Page 25 of the deposition taken on 
November 27th, 1974 of Ray Horner. 

(Pause.) 

THE COURT: You see, I understood this witness 
to testify that these documents were not contained in a 
blue back which has been marked separately, which-- 

MR. GOLDMAN: Kut, your Honor-- 

THE COURT: Please. One at a time. 

--which has been marked separately as Exhibit R 


for identification, and I don't see anything inconsistent 


( 


between the witness's testimony, Exhibit R for identification 
| 


being put on by the lawyers after the notes were received | 


back from the Florida bank and the statement of Mr. Carr 


* 
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eab Lerner- direct 237 
on the record on page 25 of the deposition. He, there, 

states, “I have told Mr. Goldman that the blue back was 

prepared by me in this office this morning." 

MR. GOLDMAN: That is not the crux of the prob- 
lem, your Honor. 

Let me explain to the court the problem and then 
I would request that the court permit me to examine the 
underlying problem. 

The defendant has alleged in its brief that it 
has the status of a holder in due course, it being in 
effect an endorsee of the note by reason of the fact that 
the note and the assignment are so fastened together as to 
constitute-- 

THE COURT: The record is clear that the blue 
back was put on,after the controversy arose,by one of the 
attorneys. 

Now, you will have a chance to cross-examine him 
so I will receive in evidence Exhibits P and Q. I will not 
receive R in evidence because it is not relevant. 

MR. GOLDMAN: May we examine the document at 
this time, your Honor? 

THE COURT: Yes. I want the testimony to con-~ | 
tinue. Haven't you seen this before? You saw this in the 


deposition of Mr. Horner. 
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Lerner- di.cect 238 
MR. GOLDMAN: I didn't see it when the point of 
law was raised with respect to the significance of the note 
and the assignment being attachec. 
THE COURT: All right. There shouldn't be any 
mystery. 
(Defendant's Exhibits P and Q for identification 
received in evidence.) 
Q Mr. Lerner, have you placed the note, here marked | 
P, in the hands of your attorneys for collection? 
A Yes. 


And collection is being sought here in this law- 


THE COURT: The court knows that. 
Q Have you incurred legal fees in connection 
therewith? 
A Yes. 


Q Approximately how much have you been billed to 


date by both Mr. Carr and by my office? 
A Approximately $30,000. 
Q Have you been given some indication as to the 
extent of your additional fees through this trial? 
A I have been advised that a similar amount would 
likely be also due. 
MR. SCHREIBER: If I may have just one second, 
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eab Lerner-cross 
your Honor. 

(Pause.) 

MR. SCHREIBER: No further questions, your 
Honor. 


CROSS-EXAMINATION 


BY MR. GOLDMAN: 

Q Now, Mr. Lerner, is it your testimony that 
Exhibit P, the promissory note, and Exhibit Q, the 
assignment, came into your possession from the Middlesex 
Bank? 

A Yes. 

Q They did not come into your possession from 
National Radio Company, is that correct? 


| 


MR. SCHREIBER: Will you give the document to the} 


witness, please? 

A Yes. It was the bank which took over the note 
as collateral after National Radic discharged its debt to 
the bank. 

Q Am I correct that the instrument of assignment, 
Exhibit Q, was not physically delivered to you prior to the 


time that you received it from the bank in 1971, as I 


believe you testified? 
A To the best of my knowledge, both pieces were 
delivered to my Boston office by the bank. 
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Lerner-cross 240 

A Now, Mr. Lerner, do you recall when the bank 
sent you the note and the form of assignment, whether you 
received a transmittal letter from the bank? 

A (No response.) 

Q You don't recall? 

A I don't recall. 

Q I hand you a document dated March 1, 1971 bearing 
the heading "Middlesex Bank" and which is addressed to you, 
sir-- 

THE COURT: Mark it for identification. 


MR. CARR: That has been marked Defendant's 


Exhibit E for identification, your Honor. 
THE COURT: All right. 

Q I ask you, sir, if, upon reading that letter, your 
recollection is refreshed as to whether the bank sent it to 
you at the time the note as to the assignment was received. 

MR. SCHREIBER: Can I suggest that the question 
be more accurately phrased? 
THE COURT: I find no objection to the question. 


If the witness doesn't understand it, he can say so. 


THE WITNESS: I would like to respectfully 
point out to Mr. Goldman that this letter was not addressed 
to me. It was addressed to my nephew, Steven Lerner, who 
worked for me in the Boston office and made contact with 
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I'm sorry, Mr. Lerner, that ay not be the-- 


THE COURT: What paper was it that the witness 


“ 


was looking at? 


MR. GOLDMAN: Your Honor, this is Exhibit E. 


THE COURT: You see, the pretrial order refers 
to Exhibit E as being a letter from the Middlesex Bank, N.A. 
to Louis Lerner. 

MR. GOLDMAN: It is that letter, your Honor. 

Let me call the court's attention to the fact 
that it says "Attention Mr. Steven Lerner." That was 
the thing that was causing the confusion. 

THE COURT: All right. 

Q You say it was not addressed to you; it was 

addressed to you, attention of your nephew. 


Yes. 


Did you receive this letter on or about March l, 


I don't recall. 


Were you advised of it by your nephew? 


A I don't recall. 


7k 


Q Now, this letter says "Dear Mr. Lerner: We 
have enclosed the following:" It refers to various items 


including the note of $325,000." 
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I see no reference in this letter, Mr. Lerner, 
to the assignment. Do you see such a reference? 

A No, I do not. 

Q But it nevertheless remains your recollection 
that you received the note and you assigned it, from the 
bank, at the same time? 

A That was my understanding from the conversations 
with people who worked for me. 

Q In other words, your understanding that you 
received it at the same time is based on information that 
people in your company gave you, correct? 

A Yes. 

Q Not that the bank gave you? 


A People at my company did; right. 


Q Do you know, sir, what their understanding was 
based on? 


A (No response.) 


A Yes. Their understanding would be based or was 


| 
| 
| 
Q Since the letter was addressed to you? | 
based on the fact that they handled physically these papers , 

| 


as I have testified. I saw the papers in November of '74 for 
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the first time. That's what I testified. 


Q So, then, the bank would have enclosed the 


| 


assignment and the note but would have referred only to the | 
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note and the letter, correct? 
A I can only assume so. 


MR. GOLDMAN: Your Honor, I would like to offer 


this document in evidence as a plaintiff's exhibit. 


MR. SCHREIBER: No objection. 


THE COURT: All right. Do you want it re-marked? 


MR. GOLDMAN: Yes, please. 
a 
THE COURT: Mark it. 


tat 
a 
bd 


(Defendant's Exhibit E for identification 


received and marked Plaintiff's Exhibit 83.). 


Q Mr, Lerner, can you recall the first time you 
personally saw the note and the assignment after it was 
received from the Middlesex Bank? 


A In November of 1974 at my Florida office. 


Q That was the first time you saw it? 
A Yes, sir. : 
Q And were the note and the assignment physically 


attached in any way? 


* 


A Yes, they were. 


Q Do you know how they became attached? 


They were stapled. 

No.. That is not my question. 

My question is, how did they become attached? 
I don't know. 


~ 
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Lerner-cross 
Q You don't know who attached it? 


A ZI don't 


Q It could have been attached at any time prior to 
that November of 1974 date that you saw it, right? 
A Any time? 


Q Any time. 


Yes, any time, 
What was the form of the attachment, a staple? 
A staple. 
How many staples? 
Some, I think, are set at the top left corner 
and another at the top of the right corner. 
Q There was more than one staple? | 
A I can't be sure. | 
MR. GOLDMAN: May I see the note? | 
(Pause.) | 
| 


MR. GOLDMAN: Forgive me; I think I have it here. 


Q Mr. Lerner, as I look at this, I see something | 
that looks like staple holes in the lefthand corner. I | 
don't see anything in the righthand corner. Do you see | 
any such thing? | 


A I do now. 


Q There is no staple in the lefthand corner? 
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A I see three staple holes and staples on the top. 

| 


Lerner-cross 
That is in the blue back. 


THE COURT: This is non-productive. The court 


- 


can see the same holes just as well as anybody else can. 
Pass the exhibit to the court, please. 
Now frame your next question. 
Q Mr. Lerner, when did you first become associated 


with National Radio Company? 


A About 1955. 


Q And did you become an officer of National Radio 
Company at that time? 

A I became a director and treasurer. 

Q Were you chairman of the board in 1955? 

A I think not. I'm pretty sure I was not. 

Q You were, however, chairman of the board and | 
treasurer, and chairman of the executive committee as well, i 
were you not, at the time that National undertook development jf 
of the Atomichron project? | 

A No. | 

Q You were not? ) 

A I was not chairman of the board. 1 may have : 
said that in my deposition but going back, I recall there 
was a Mr. Cosgrove who initially became cnairman of the : 
board. Mr. Cosgrove was one of the top executives and reces 


left AVCO. 
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Q Well, in fact, you did say you were chairman of 
the board, Mr. Lerne:x. I being to your deposition given in 
this case on April 19, 1972, page 73, iine ll. 

"Q Now, Mr. Lexner, were you an officer of 
National Company at the time that it undertook the develop- 
ment of the Atomichron product line? 

"A Yes. 

"Q What office did you hold? 

"A Chairman of the board and treasurer." 

You now say, Mr. Lerner, that that was not 1 
correct? i 

A I am saying that that is not correct. | 

THE COURT: On what date did you become 
chairman of the board? 

THE WITNESS: I don't know exactly, your Honor, 
byt there > two people who were chairmen of the board 
before I be ‘2 chairman of the board. 

THE COURT: What were you with respezt to Nat- 
ional when it began to develco the Atomichron? 

THE WITNESS: I was the largest stockholder? I 
was treasurer and a director. 


Q Mr. Lerner, you say now that you were not chairm 


| 
| 
| 
| 
' 
| 
: 
| 


of the executive committee at that time also? 
| 


A It's so long ago I'm not sure that we had an 
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eab Lerner=cross 
executive committee back then. 
Q May I refer, sir, to your deposition given on 
the same date, page 74, line 5: 
"© You were chairman of the board of directors, you 
say, at that time? 
"A Yes. 
"0 Were you also chairman of the executive committee} | 


do you know? | 


"A Yes." | 


You now say, sir, that that was a mistake also? | 


A Probably. 

Q Well, regardless of what positions you held at 
that time, did you participate in the development of the 
Atomichron product line as a member of the board of 
directors? 

A Surely. 

Q And did you participate in conversations with 
Dr. Zacharias? 

A Yes. 

Q And with Jerome Weisner as well? 

A Yes. 

Q And Dr. Zacharias was on the board of directors 
of National Radio Company, was he not? 


A Yes. 
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Q Now, was it the normal custom of management at 


that time to request reports on product development? 


A Yes. 

Q And did you see such reports? 

A Such reports were not necessarily in writing. | 
Q Do you recall whether such reports customarily | 


would be in writing? 


A I recall that more likely they would be given | 
t 
orally. | 


Q Well, if they were given orally, would you have | 
been present when they were given to the board of directors? 
A Yes. | 
Q And did you vote at and participate in all | 
decisions relating to the development and marketing of | 
National's products at or about that time? | 
MR. SCHREIBER: All decisions by the Board, sir? 

MR. GOLDMAN: All decisions; yes. 
A I participated in all board matters. : 
MR. GOLDMAN: I dort think that that is 


responsive to the question. 


THE COURT: I do. As far as I am concerned, he 
| 
is the biggest shareholder and he is treasurer, and he is 


a director. I assume he conducts his affairs in a 


q 
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eab Lerner-cross 249 
in on it. I don't think there is anyone that disputes that. | 


that's true, isn't it? 


THE COURT: All right. 


MR. SCHREIBER: It is conceded, sir. 


| 
THE WITNESS: Very true. 
Q 


Now, Mr. Lerner, did you attend a press confer- 

ence on October 3rd, 1956 at the Overseas Press Club? 
A Yes; briefly. 

THE COURT: You see, there you are. You have 
his attendance conceded in a pretrial order. 

MR. GOLDMAN: Your Honor-- 

THE COURT: Listen to me now. You are a young 
lawyer, and you are going to try other cases in this court. 


You got a fact that is conceded. You are cross-examining 


the witness and you give him a wide pues coportuniis with 
a question! like that and he answers "Yes; briefly" so you 
are wasting your time on your cross-examination, and 
you didn't help your client because of the answer that you 
got. 

MR. GOLDMAN: Your Honor, there was a point to 
my asking that question. 

THE COURT: He gave you the point. He was only 
there briefly. 

MR. GOLDMAN: And I was about to move to strike 


t 
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that response as non-responsive. 

THE COURT: Unnecessary questions bring forth 
non-helpful answers. The record will stand. Motion 
denied. 

Q Have you testified under oath in a proceeding 
in the District of Massachusetts brought by this plaintiff 
against various defendants including the patent law firm of 
Kenway and Jenney? 

MR. CARR: For clarification, you mean testify 
in a proceeding? 

Q Did you testify at a deposition? Did you give a 
deposition? 

A Yes. 

Q And that deposition was given on about November 
30, 1973, is that correct? 

MR. SCHREIBER: Will you show him a copy of 
that, please? 

THE COURT: Won't you concede the date? 

MR, SCHREIBER: We concede it, your Honor. 

THE COURT: All right, it is conceded. 


Q And in that deposition, Mr. Lerner, did you 
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not testify that you did not attend the Overseas Press Club ' 


meeting on October 3rd, 1956? 
A I don't recall. 
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eab Lerner-cross 251 

Q I call your attention, Mr. Lerner, to page 48 
of the transcript of that proceeding in which the question 
is asked: 

"Q Have you any recollection of a press conference? 
Have you any recollection of a press conference at the 
Overseas Press Club in New York which concerned in any way 
the Atomichron? 


"A Yes. 


| 
| 


"Q Were you asked about that in connection with your, 


recent deposition"--referring to the New York case? 

"A I don't believe so. 

"Q Do you know the date of this press conference 
at the National Press Club?" 

THE COURT: Is it the National Press Club or is 
it the Overseas Press Club? 

MR. GOLDMAN: It was referred to as the 
National Press Club, your Honor. 

THE COURT: No more about it. Let's go on to 
something else. It is conceded on the record that he was 
at the Overseas Press Club. 

MR. GOLDMAN: I want to establish that the 
witness testified in a deposition in this case that he was 
present, and then he testified a year later that he was 


not present. 
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MR. SCHREIBER: The testimony was "I don't 
recall." 

THE COURT: I won't take it. No more on that. 
The scope of cross-examination is addressed to the discretion 
of the court. Move on with this. 

Q The atomic frequency standard was on display at 
the press conference, was it not? 

THE COURT: That is conceded. No more cross- 
examination about conceded matters. He was there. It was 
on display, and he saw it, and I so find. 

Q And Mr. Lerner, Mr. Schreiber is sitting right 
here, and he was present at the ees conference also, was 
he not? 

A Yes. 

Q And Mr. Carr's partner, Mr. Bilodeau. was also 
present at that press conference, was he not? 

A Yes. 

Q You described it it in your deposition as a 
"yeal little party," didn't you? 

A Yes. 

Q Isn't it a fact that the reason why you didn't 
remember this after you had testified to it in the 
deposition in this case when you were questioned about it 


in Massachusetts was because you didn't want to give answers 
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on it in the Massachusetts case? 
MR. SCHREIBER: Objection. 
THE COURT: Sustained. 
Q Mr. Lerner, you have held various offices with 


National throughout the period of 1956 to 1959; is that cor-| 


rect? 

A ‘86 to "S97 

Q Through "69. I'm sorry. The date of the 
Frequency transaction, 


A Yes. 


Q And you did, at least during some point in that 
period, hold the office of president, did you not? 

A President pro tem, to the best of my knowledge 
for a very short period while we were looking to replace 
a president who had resigned. 

Q That period was when? 

A I can't say exactly. I think it was at that 
time when Frank Oddi resigned who was later replaced by 


Ray Horner. 


Q Do you know why Mr. Oddi resigned? 


A Certainly I do. 
THE COURT: What are you offering it for? 


MR. GOLDMAN: I am offering it to show that 


Mr. Oddi resigned because Mr. Lerner interfered with his 
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eab Lerner-cross 254 
functioning in his office as president of National Company. 
THE COURT: The man owned 35% of the stock. 
MR. GOLDMAN: He testified he didn't involve 
himself in the day to day activities, and I think that's 
important. 


COURT: All right. I will permit it to be 


COURT: Frame a new question along those 
lines. 

Q Do you know why Mr. Oddi resigned as president 
of National Radio Company? 

A I think largely because the board was not happy 
or completely happy with the results we were getting, and 
we found Mr. Horner, and we tried to work an arrangement 
where we wouldn't lose Mr. Oddi because he did have a lot 
of value to us in some ways, and we wanted Mr. Horner to be 
the chief operating executive. 

Q Did Mr. Oddi ever express to you, in words or 
substance, that he resigned because you personally, sir, 
were interfering in his functions as president of the 
company? 


A Absolutely not. 


Q Did he ever express to you, in words or substance} 


that he resigned because Mr. Horner had been hired by you 


*» 
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eab Lerner-cross 255 
and was pushing him out of his responsibilities as president 
A That's not a correct statement, but I will answer 
it directly. 
He had not expressed that idea. 
He did not express that idea? 
No. 
Have you read his deposition given in this case? 
A No. 
Q I refer to the deposition of Mr. Oddi taken on 


November 27th, 1974 in this case, page 57. I can't refer 


to a line because it is not identified as such. 
"0 Now, you mentioned that Mr. Lerner brought in a 
man to run the company. I think that was your phrase. 


"A Generally correct. 


"Q Could you tell me who that man was and when this 
happened? 

"A This was Mr. Horner who was brought into the 
company in or about mid 19--about August, I believe, 1968. 

"Q I see. Now, Mr. Oddi, you described your re- 


sponsibilities with National Radio Company as being par- 


ticularly related to acquisitions and divestitures of assets, 
corporate combinations, and so forth; is that correct? | 
"A That is correct." 
THE COURT: Excuse me just a moment. Was he 
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eab Lerner-cross 256 
present when this deposition was conducted--this witness? 

MR. GOLDMAN: He was not present. His counsel 
was present, your Honor. 

THE COURT: You see, if he wasn't present-- 
Was National being deposed by Mr. Oddi in his absence? I 
don't think the statements of “r. Oddi can be offered as 
admissions by this witness. 

MR. GOLDMAN: I am only offering them for the 
purpose of challenging Mr. Lerner's credibility as a 
witness, 


THE COURT: I don't know that you can do it that 


MR. GOLDMAN: May I continue to read in the 
portion of the record that-- 

THE COURT: Ho. Mark it for identification. 

MR. GOLDMAN: Thank you, your Honor. 

THE COURT: His credibility can't be tested by 
what somebody else testified. His testimony isn't binding 
on this witness. Besides, it is a collateral question any- 
way. 

If you want to bring in Mr. Oddi and have him 
testify, you may do that. If you can show an excuse for 
his non-appearance, you can probably read his deposition 
if it is relevant, but not for impeachment of this witness. 
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(Plaintiff's Exhibit 84 marked for idenfication.) 


* 
ad 


MR. CARR: That is the complete Oddi deposition? 

THE COURT: So I understand. 

MR. GOLDMAN: Yes. I am offering only that 
section of it, your Honor. 

THE COURT: Well, you see, you are not ina 
position to offer it at this time? 

MR. GOLDMAN: No, I am not offering it. I am 
only marking that section. 

THE COURT: You can take that up with me. What 
I am saying is that you may not use it to impeach this 
witness in view of the fact that he wasn't there when Oddi 
testified, so it can't be an admission on his part. 

MR. GOLDMAN: Your Honor, I only mark it for 
identified for that purpose and in that limited area. 

THE COURT: All right, I decline to take it. 
I am not precluding you from offering it as a substantive 


piece of evidence on your rebuttal. 


MR. GOLDMAN: I understand, your Honor. 


THE COURT: Let's go forward. 
Q Now, in the period beginning in the summer of 
1968, Mr. Lerner, Mr. Oddi was president of the company, 


is that correct? 


A (No response.) 
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Lerner-cross 258 
Had the office of president of the company? 

A Yes. 

0. And you, at that time, sir, were chairman of the 
executive committee, were you not? 

A Yes. 

Q And you were chairman of the board of directors 
at that time? 

A Yes. 


And how frequently did the boare of directors 


A I'm not sure. There were times when we would 
meet monthly; other times we would meet every second month. 
Q How frequently did the executive committee meet? 
A Almost always the day before the board meeting. 
- At times there would be special meetings of the executive 
committee. 
Q Mr. Lerner, I refer to your deposition of 
Ap.il 19, 1972, page 55, line 5. 
"9 Do you know how frequently during this period 


the board itself met as a regularly-scheduled matter?" 


Then there is some colloquy, and then line 14: 


"A I believe monthly." 
And on page 54 of the same deposition, line 19: 
"Q Could you state approximately how often the 
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eab Lerner-cross 459°: | 
executive committee did meet during the period, let us | 
say, February 1, 1968 or February 3, 1968 to February 3, | 
1969, within the year prior to the execution of the agreement 
with Frequency Electronics? 

"A The executive committee usually met within a day 
or two prior to the full board meeting and sometimes there 
were special meetings called by me." 

That's correct, isn't it? 

A I believe I just said that. 

Q And in those executive committee meetings. and 
those boarda meetings you received reports from Mr. Oddi, 

did you not. 

A Among other: people. 

Q And d@id Mr. Oddi report to you during that 
period of time about any negotiations or discussions that 
he was having with Frequency Electronics? 

A You are referring to February °68 to February 69? 

Well, in the period from July 1968, let us say. 


Yes. 
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Lerner~-cross 260 
Q Didn't he keep you fully informed of the talks 
that he was having with Frequency Electronics? 
MR. SCHREIBER: Objection. 
THE COURT: Sustained as to form. 

Q Did Mr. Oddi inform you of the discussions he was 
having with Frequency Electronics during this period of 
time? 

A There was some information about it. 

Q Were you surprised when the board of directors 
at Mr. Oddi's ¢~equest recommended proceeding with the 
acquisition with Frequency Electroncis? 

MR. SCHREIBER: Objecticn. 

THE COURT: I think he means sale to Frequency 
Electronics. I will overrule the objection. Rephrase the 
question. 


Q That is the question. 


A Yes, I was. 
Q You were surprised? 
A Yes. 


THE COURT: You were surprised that he was 
recummending that National enter into this agreement of 
sale of February 3rd? 

THE WITNESS: Yes. 

Q Do you rememper when that board meeting was at 
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which Mr. Oddi proposed that the transaction with Frequency 
go forward? 
A It was not recommended at a board meeting until 

it had been recommended at various or at least one executive 
committee meeting prior to the board meeting. 

THE COURT: What was it that surprised you? 

THE WITNESS: The company had based such high hopes 
speaking for myself, I certainly had based great hopes that 
this relatively little company had poured such huge amounts 


of capital into developing a product line which could have 


made the company,at least we believed, an enormously 


successful business, and for us, we had a multimillion 
dollar investment in it and to depart from that avenue 


and to sell for the enormous loss which we showed on our 


books, was an unhappy surprise. 

Q Mr. Lerner, the fact is that National had never 
made a profit with the Atomichron line, had it? 

A I answered that during the deposition. It would 
be hard to answer accurately because there were some 
Atomichron sales during some accounting periods. The 
Atomichron activity might have been profitable during those 
periods, but overall, the Atomichron project turned out to 
be a big loss. 


Q Thank you. 
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Now I believe you testified that in vour first 
meeting with Mr. Bloch in July 1968 you discussed the subject | 
of patents; is that correct? 
A I testified. It was mentioned briefly. 
THE COURT: The subject of patents? 
MR. GOLDMAN: The subject of patents. 
Q What was said about patents? 
A Mr. Bloch said he was interested to know our 
patent position. 
G He was interested to know your patent position? 
A Yes. 
(@) Did he say that he was very interested to know 


if you had a strong patent position on the atomic frequency 


standard? : 

A I don't recall. 

Q Didn't he say to you, in words or substance, that 
his interest in purchasing the Atomichron line was based 
upon his need to satisfy himself that there was a strong 
position which National held? 

A I don't recall. 

Q You don't recall? 

A I don't recall. 

But he might have said that? 


He might have. 
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Lerner-cross 263 
Q Did he ask you anything about Hewlett-Packard 


during that first meeting in July 1968? 


i 
. 


A I believe it was mentioned. 

Q It was mentioned? 
I believe it was. 
You knew who Hewlett-Packard was, didn't you? 
Certainly. 
You knew they were marketing Atomichrons? 
Not necessarily. 
You didn't know that? 

A Yes, I knew they were marketing Atomichron. 

Q I mean atomic frequency standards. Atomichron 
was National's trademark. | 

A Yes. 

Q Did you not know that they were the largest 
manufacturer and seller of atomic frequency standards at 
that time? 

A Yes. 

Q And in fact, when you and Mr. Bloch discussed 


Hewlett-Packard, didn't you discuss it in the context of 


ir 
E 
La 
' 
| 
t 
[ 
f 
LC 
C 
.. 
‘ 


Mr. Bloch's questions about why National hadn't done anything 
against Hewlett-Packard? 

A No. 

Q You didn't? 
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Lerner-cross 
I don't recall. 
You don't recall? 
I don't recall. 
You might have? 

A Possibly. 

Q Now, at one of your meetings with Mr. Bloch, Mr. 
Lerner, at one of those meetings did the subject of the 
splitting of royalties between Frequency and National come 
up? 

Not with me. 
You are positive? 

A Positive. 

Q At the time that Hewlett-Packard was discussed 
didn't Bloch say to you that if he bought the Atomichron 
product line you would want to proceed with a patent intviaes 
ment action against Hewlett-Packard and did you not 
say to him that National would have to share in royalties? 

A No. 

Q You didn't? 

A No. 

Q Do you know, sir, that there is such a provision 
in the final agreement? 

A Yes. 


Q Did you know that that provision was in the final 
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agreement before it was signed? 

A Yes. 

Q And you approved it, didn't you? 

A Sure. 

Q Now, you testified to two meetings with Mr. Bloch. 

A Yes, 

Q The second meeting, you say, you have no 
recollection of. 

A I believe I said that I didn't recall anything 
material or important during that second meeting. 

Q Well, do you recall anything about the second 
meeting? 

A I really don't. 

Q Nothing at all? 

A Nothing of any consequence. 

Q Let me submit that the consequences of it is 
something to be decided by the Court. Do you recall anything 
at all? | 

A Possibly a rehash of -- no, I will have to stand 
by that. I don't recall anything. 

Q You had a meeting with Mr. Bloch and you can't 
remember a thing about it? 

A True. 


Q In any of the meetings that you had with Mr. Bloch,' 
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did you ever discuss the Zacharias Patent? 

A No. 

Q You are positive of that? 

A I am. 

GQ Even though you know that there was one meeting 
at least at which patents were discussed? 

A The one meeting to which we refer was the only 
meeting which got down to anything that was basic or 
germane to the deal which finally took place. 

Q Mr. Lerner, I call your attention to page 49 of 
the transcript of your deposition taken on April 19, 1972 
and I refer you to line 23: 

“CG Do you recall Mr. Bloch at any time specifically 
making reference to the Zacharias Patent in any discussion 
with you? 

"A I don't recall. * 

Now you testified on your deposition in 
April 1972 that you couldn't recall whether there was a 
discussion involving the Zacharias Patent. Are you certain 
today that there was no such discussion? 

A Mr. Goldman, perhaps as a matter of semantics, 

a discussion or a mention to me means something very 
different. You are asking about a discussion. Now, 
if it helps any, Mr. Bloch may very well have referred to 
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ebrf 8 Lerner-cross 267 
the Zacharias Patent which I knew existed but I don't know 
any more about it today than I did then. 

Q He may have referred to the Zacharias Patent? 

A He may have. 

Q How did you knew it existed? 

A I had heard it. Zacharias himself, back in the 
late ‘50s, when perhaps Guterman was chairman of the board 
for five or six years, or from Oddi, or Horner. It had 
been around for a long time. 

THE COURT: Did the company pay for that patent? 
THE WITNESS: The company had an arrangement with 
Zacharias when he came to the board and shortly after he 
was on the board it made a deal with Zacharias whereby he 
would steer the course of Atomichron development for the 
company, and there was a royalty ércanmennes then and 
a consulting fee. I don't know exactly what it was. It 
wasn't a lot in money but was all geared to a lot of money 
to him one day if the whole project developed to the 
extent that there were hopes for it. 


Q He was pretty essential to the project, wasn't 


A I thought so. 
Q And you knew that this patent, which is the 


subject of our concern here today, was also pretty central 
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to the product line, didn't you? 

A A lot of tite. changed from 1956 to 1968. 

Q It was central me ‘56 though, wasn't it? 

A I thought so. We were putting a lot of money 
inside it. It should have been. 

Q Now, at any meeting with Mr. Bloch, Mr. Lerner, i 
did you furnish him with any documents or any papers? 

A No. 

Q You are positive? 

A I'm positive. 

Q I refer to your deposition of April 19, 1972, 
page 88. I'm sorry. Page 89: 

"Question: Mr. Lerner"-- 

I am sorry. Line ll. 

"Question: Do you recall at any of your 
meetings with Mr. Bloch ever furnishing him with a memorandum | 
relating to the status of various patents which Frequency ) 
was negotiating over the obtaining of? 

MR. SCHREIBER: I object to the form of the 
question. It should be either of the meetings. He has 


testified to only two. 


modified by counsel's objection. 


A I don't recall furnishing any paper or papers 
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ebjw 2 Lerner - cross 
to Mr. Bloch." 

Then you said today you are positive you 
didn't furnish Mr. Bloch with any papers. You said in 
your deposition that you couldn't recall. 

Is it possible that you did furnish Mr. Bloch 
with some papers? 

MR. SCHREIBER: I think that's an unfair 
way of saying it. He didn't say he couldn't recall. He 
said I don't recall furnishing any paper or papers to 
Mr. Bloch. 

Q Yes, that's what you said. 
THE COURT: What is your present recollection? 


THE WITNESS: My present recollection is I 


Q Now, I believe you testified on your direct 
examination that at sometime prior to the Frequency 
closing, you learned that National was investigating the 
question of a patent infringement, is that correct? 

A I don't recall that. 

Q I'm sorry, Mr. Lerner. My notes tell me that 
you are -- 

THE COURT: Just ask him a question about 
facts. He doesn't have to testify about your notes. 

Q Mr. Lerner, didn't you testify -- 
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Lerner - cross 270 
THE COURT: No. The underlying fact. Not 
what he testif ed. The Court heard whever he said this 
morning. Let's just get the underlying fact and see if 
it is so or not so. 

Q Prior to the closing with Frequency in 
February 1969, did you learn from anyone at National that 
Hewlett-Packard may have been infringing National's patents 
with regard to the Atomichron product? 

A I believe I did. 

Q You did learn of that? 

A I believe so. 

Q Can you tell me the circumstances under which 
you learned that? Who told you about it? 

A I can't say exactly who. However, most likely 
I would have heard it from one of the operating people. 

Q Mr. Drake perhaps? 

A Could have been. Could have been Drake, 
Horner, Oddi, Sweeney. 

Q And you learned of that prior to the closing 
of the Frequency deal on February 3, 1969. 

A Yes, 

Q And did you learn of that during the period 

the negotiations between National and Frequency? 

A I don't know just when I learned of it. It 
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was prior to the February closing. 


Q Was it in the year 1968? 


i 


THE COURT: As I understand it, the February 
3rd agreement was signed and closed on the same day. 
MR. GOLDMAN: That is correct, your Honor. 
Q It was in the year '68, Mr. Lerner? 
A I'm not sure. 
Q Was it a matter of days or months prior to 
the closing, can you say? 
A I am not sure. I can't place it. 
Q Nevertheless, prior to the closing, you did 
know that National was investigating the possibility of 
a Hewlett-Packard patent infringement? 


A No. I didn't say that, I don't think. I 


said I knew that there was talk about an infringement. 
Q There was talk about an infringement. 
A There was talk that there may have been a 
possible infringement. 


THE COURT: Putting it a littio differently, 


r 
i 
i 
i 

: 

I 

B 

i 

E 

i 

: 


you understand at all times during '68, didn't you, that i | 


| 
Hewlett-Packard was meeting the device which was sue canteai ty 


| 
| 
| 
| 


identical to your device, your company's device? 
THE WITNESS: Yes. 
THE COURT: And selling it? 
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Lerner - cross 

THE WITNESS: Yes, sir. 

Q Did you mention to Mr. Bloch that Hewlett- 
Packard might have been infringing the Atomichron? 

A No. 

Q You didn't? 

No. 

Mr. Bloch ever ask you -- 

THE COURT: Let's not get off on a trade 
name here. Th-re is no argument on the trade name. Let's 
stick with Zacharias. 

Q Did Mr. Bloch ever ask you if you had any 
knowledge about the question of Hewlett-Packard's infringe- 
ment? 

A I don't recall. 

Q Now, Mr. Lerner, you testified that in or 
about April 19, 1970 you purported to acquire the two 
promissory notes which Frequency gave for the purchase 
price in this transaction with National, correct? 

A Yes. 

Q And you say you paid $323,000 for the two 
notes, correct? 

THE COURT: No more questions like that. 

I heard exactly what he said. No more questions about 


what he testified to before. Ask him ultimate questions 
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about ultimate facts. 


MR. GOLDMAN: All right, your Honor. 


a. 


Q Mr. Lerner, how was the figure of $323,000 


for the valuation of these two notes arrived at between 


you and National? 


A In disucssions with Mr. Horner, Drake, 


probably Sweeney. And you asked me how did we get to 
that price. 

Q I will accept the answer of with whom you 
discussed it? 

A And I would like to make an addition, and 
William Maxin who was a director of National Radio and 
who at that time was president of Maxin Electronics. 

Q Were you as an individual represented by 
counsel at that time? 

A No. 

MR. SCHREIBER: In those discussions? 


MR. GOLDMAN: In those discussions. 


THE WITNESS: No. 


You weren't? 


No. 
Was National Radio Company? 


House counsel was there. I don't know that 


house counsel was representing the company or representing 


a 
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ebiw 7 Lerner - cross 274 
me, but house counsel Drake was certainly aware of what 
was going on and what we were going to do. 

Q Was Bilodeau involved in those negotiations 
in any way? 

A I believe he was not. 

Q Was his firm? 

A Perhaps oe believe not. Not during the 
discussions. 

Q Now prior to April 19, 1970, did you learn 
that Frequency Electronics had made an offer to purchase 
the two notes? 

A. Yes? 


Q When did you learn that? 


A I think in the early winter months. Perhaps 


in November of December of '69. 

THE COURT: How is this relevant? 

MR. GOLDMAN: Your Honor -- 

THE COURT: I assume if they made an offer 
to purchase the notes, that the chairman of the board of 
National would know about it. 

MR. GOLDMAN: Well, your Honor, what we 
are going to try to show and what I think we can show is 
tnat Frequency attempted to purchase the notes, made a 
firm offer at a price which was substantial, at least 
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substantially as good as the figure which Mr. Lerner 
a ;.ired the notes for, and that Mr. Lerner rejected 
the Frequency offer and purchased the notes himself. 
THE COURT: Wouldn't that be stipulated? 
How much was it offered by Frequency? 
MR. GOLDMAN: That was going to be my next 
question. 
MR. SCHREIBER: We'il stipulate the facts. 
THE COURT: All right, let's stipulate that. 
MR. SCHREIBER: We'll not stipulate as to 
whether it was at least as good. We'll stipulate the 
facts. 


THE COURT: How much was it? 


MR. GOLDMAN: I can stipulate to the figure, 


your Honor. Frequency offered, in November of 1969, to 
acquire the two notes for $330,000 cash and a $25,000- 
five year promissory note. 

MR. SCHREIBER: Uninterest-bearing. 

MR.SCHREIBER: Thank you. 

THE COURT: You see, I will take that as 
conceded assuming it be the fact. I don't want *~ prolong 
this trial with a side issue. 

MR. SCHREIBER: It is not quite correct. 

In the interim there was a $30,000 principal 
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payment on the account of $325,000 note. 


MR. GOLDMAN: No,your Honor, but also, 


t 


: 


if we are pointing that out, I might say that the $200,000 


7 


THE COURT: You don't dispute that? 
i 
} 
note which matired in August of 1970 was five or six months 1 


closer to maturity as well. 


MR. SCHREIBER: That is a passage of time. 


We cannot dispute it. 


THE COURT: What does Mr. Carr want to say? 


a 


MR. CARR: I want to say that the offer, as 


4 


the documents have shown, and as I would propose that 


Frequency offered to buy not only the notes but also whatever 


National had in the purchase agreement, namely, National 


had reserved to itself. You see, I haven't figured out 


what the relevance is. It might be that you could show 
me the minority shareholders of National were victims of 
some sort of self-dealing where a controlling shareholder 
bought a corporate seat, but I don't think that's germane 
to this litigation at all. They didn't have to sell it 
to you. 

MR. GOLDMAN: Your Honor, I will pass it. 

THE COURT: It is not in dispute, is it? 

MR. GOLDMAN: The facts, as we have discussed 
them, aren't in dispute. The inference is that the Court 
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THE COURT: What inference would you want 


me to draw? If he hadn't offered to sell the notes to 


we Heal 


Frequency and he caused the corporation to reject them and 
he bought them himself -- 

MR. GOLDMAN: The inference is that Mr. 
Lerner was more concerned with his own personal well- 
being at that time than that of the company's, and that 
that is refiective of the transactions which took place 
between the plaintiff and Mr. Lerner in this case. 

THE COURT: I think that's an inference which 
you couldn't draw. Assuming that he engaged in a self- 
dealing transaction with National, I don't think that 
that can be received by me as bearing on credibility or 
bearing or justifying any interence of fraud or misrepre- 
sentation in his dealiigs with your client in 1968. 

MR. GOLDMAN: How about the question of 
whether he acquired the notes in good faith with the 
exception of a holder in due course, your Honor? 

THE COURT: That will depend primarily on 


his notice in this case. I gather there is no dispute 


Lise 


that he paid a substantial amount of money for those. 
MR. GOLDMAN: Well, I think there is another 
point to be brought out on that. 
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THE COURT: You can bring those points out, 
but this other transaction, I take it, is fully stipulated 
to now and I regard it as irrelevant. 

MR. SCHREIBER: I wouldn't want to belabor 
it, but I think there are other distinctions between what 
they wanted to buy and what they in fact bought. He didn't 
get the royalty, Mr. Lerner didn't get the participation 
framany possible patent infringement proceeds when he 


bought the note, whereas their offer was conditioned upon 


receipt of both of these items. 


THE COURT: I don't think it would be relevant 
if it was equal or better. 
MR. GOLDMAN: Except Mr. Lerner testified 


previously that his offer was substantially better. 


THE COURT: Well, that's his opinion. All 


right. It is irrelevant to this lawsuit. 
MR. GOLDMAN: Your Honor, we'll proceed. 

Q Now, at the time you purchased these two 
notes, or acquired these two notes, Mr. Lerner, there was 
an outstanding loan, wasn't there, from the Middlesex 
Bank to National Radio Company? 

A There was. 

Q And at or about that time that loan was 
around $270,000, is that correct? 
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Lerner <- cross 

That is correct. 

Q Now, what was National's financial condition 
at that time? 

A Not very liquid. 

Q In fact, they weren't at that time in a 
position to repay that loan, isn't that correct? 

A No, that is not correct. 

Q They were in a position to repay the loan? 

A When I bought the notes they were. 

Q I am sorry. Prior to your purchase and 
acquiring of the notes. 

THE COURT: What date? 

GOLDMAN: Prior to April 19, 1970. 

COURT: You will concede that, won't you? 

CARR: I don't know what date prior to 
that date he is talking about. 

THE COURT: One day prior. 

MR. SCHREIBER: We'll concede it one day 
prior but we're not in a position to concede anything 
else. 

THE COURT: All right. 

Q Now, do you recall, Mr. Lerner, whether the 
$270,000 note was due at the bank in or about March of 


1970? 
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Lerner - cross 
A There was such a loan outstanding at or 
about that time. 
Q And did National Radio Company request the 
bank to renew that loan in March of 1970? 
A I believe there was a renewal. I don't know 
exactly when the renewal date was. 
MR. SCHREIBER: The documents are available, 
your HOnor. 
COURT: Yes. 
MR. CARR: Your Honor, there is a deposition 
of the Middlesex Bank, there is extensive documentation. 
THE COURT: You see, there has to be some 
reasonable cross examination to show this witness' 
familiarity with corporate transactions but the fact of 
the renewal of the note is in Paragraph 21 of the pre- 
trial order. 
MR, GOLDMAN: Your Honor, I am getting to 
something which I think I can get to right away. 
THE COURT: All right, let's get to it. 
Q In negotiating for the renewal of the note, 
Mr. Lerner, were you requested by the Middlesex Bank to 
write a letter to the bank? 
A I wrote such a letter. To answer your ques- 
tion directly, I don't know whether it was their idea or min 
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Lerner - cross 281 
Q Let me hand you Exhibit 28 for identification 
and I ask you if you wrote that letter. 
THE COURT: No question he wrote it. Offer 
it in evidence. 
MR. SCHREIBER: No objection. 
MR. GOLDMAN: I am offering it in evidence. 
COURT: All right, it is received in 
evidence. 
(Plaintiff's Exhibit 28 for identification 
received in evidence) 
MR. CARR: It is a letter from Mr. Lerner 
to Middlesex Bank dated March 3, 1970. 
Q Now that letter says -- 
THE COURT: Don't read it. Hand it to the 
clerk. If you want me to read it I will, 
MR. GOLDMAN: Your Honor, I will do that. 
TEF COURT: Let's move along, please. Let's 
not try uncontested facts. 


MR. GOLDMAN: I am almost finished, your 


THE COURT: All right. What is the question? 
Frame the next question. 
Q The question is, whether Mr. Lerner didn't 
write that letter at the request of the bank. 


383 


SOUTHERN DISIRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


Lerner - cross/redirect 282 
THE COURT: All right. Did you write it 
at the request of the bank or not? 


THE WITNESS: I don't recall. 


“iy =a oe 


THE COURT: Do you write this kind of letter 
when nobody asked you to? 

THE WITNESS: Oh, I probably could have 
suggested it. But I would just as soon answer yes, f[ 
don't think it is important to me. I will say yes, the 
bank asked me to give it some reasonable assurance that 
they were going to get their money back, okay? 

Q Thank you. 


MR. GOLDMAN: May I have one minute, your 


Honor, to consult with my co-counsel? 


THE COURT: Certainly. 

(Pause) 

MR. GOLDMAN: Your Honor, I believe I have 
no further questions. 

THE COURT: Mr. Schreiber? 
REDIRECT EXAMINATION 
BY MR. SCHREIBER: 


Q Mr. Lerner, at the time of the National press 
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club meeting, of the overseas press club meeting, was I 


THE COURT: You are not on trial, Mr. Schreiber. 
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a director of the company? | 
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ebjw 16 Lerner - redirect 
I don't see what possible difference it makes. 

MR. SCHREIBER: I just wanted to show that 
I didn't attend in the capacity of an attorney. 

THE COURT: I don't think any connection is 
made with respect to your attendance, is there? 

MR. SCHREIBER: Mr. Bilodeau was clerk of the 
company at the time. 

Q Wasn't he? 
A Yes. 

MR. GOLDMAN: I don't recall whether the 
letter of March 1, 1971 has been introduced into evidence. 

THE COURT: What number? 

MR. GOLDMAN: That is Defendants' Exhibit 
S83 ~- Plaintifée's Exhibit 83. 

THE COURT: Yes, I received that. 

MR. GOLDMAN: Thank you,your Honor. 

COURT: As Exhibit 83. All right, is 

he excused. 

MR. SCHREIBER: Yes,sir. 

MR. GOLDMAN: Yes, sir. 

(Witness excused) 

MR. SCHREIBER: May I approach the bench, 
your Honor? 


THE COURT: With your adversary. 
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MR. SCHREIBER: I have a number of exhibits 
which I want to offer and I have a number of questions and 
answers from various transcripts that I would like to read 
into the record, and I would jus ike guidance from the 
Court if I may as to how you wouldlike the transcripts. 

THE COURT: I think I would like to do this. 
Mark them as exhibits, those pages which you are offering, 
and give me a general statement on the record of what they 
are offered to show so that your adversary will know where 
you are going and so will the Court, but as far as reading 
depositions at length in a non-jury trial, there is just 
no point to it. It is an awful waste. 

MR. SCHREIBER: I was hoping your Honor 
would save us all the time. 

THE COURT: Tell us what you are offering 
and what pages and why, what you are trying to prove by 
it so that everyone knows where you are going. 

Any exhibits which are in the pre-trial order 
that either side hasn't offered, of course, they may do 
‘so at any time. 

MR. SCHREIBER: Thank you, your Houor. 

THE COURT: You may continue, Mr. Schreiber. 

MR. SCHREIBER: The defendant Lerner would 
offer in evidence Exhibits 4, 6, 20, 21, 30, 47, 50, 51, 52 
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MR. GOLDMAN: Your Honor, I would have to 


check ta see which of those are objected to and then 


se cee 


have a moment. 
THE COURT: Let's take them one at a time. 
You are offering these as Defendants' exhibits. 
MR. SCHREIBER: I am, sir. 
COURT: Which ones? 


MR. SCHREIBER: 4. 


MR. GOLDMAN: No objection. 
THE COURT: If there is no objection to 4, 
it will be received and renumbered. 


(Plaintiff's Exhibit 4 for identification 


XXX 


is now Defendant's Exhibit U received in evidence) 


MR. CARR: Could we ask a question off 
the record as to the status of a particular exhibit? 
THE COURT: YOu can, but the best source for 


that is the clerk. 


(Discussion held off the record) 


MR. SCHREIBER: The next one we would offer 


THE COURT: That has already been marked, 
hasn't it, as Exhibit Q or R? 
MR. GOLDMAN: Your Honor, again -- 


_. 393 


SOUTHERN DISIRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


i 
. 
i 
af 
i 
i 
i 
i 
: 
5 
i. 
‘ 
: 
i 


286 


THE COURT: What number do we have on it? 


MR. SCHREIBER: 20 has not been marked in 


3 


evidence as yet. 

MR. GOLDMAN: It is part of that clipped 
thing, your Honor, the note, the assignment, and the 
back when we had that discussion. 

THE COURT: All right. I think that that 
makes it Q, doesn't it? Won't you hand me the original, 
please? Q is the same as 20 except Q is the original, 
is that right? 

MR. CARR: That is correct. 

THE COURT: Is there any need for offering 


the copy? 


MR. CARR: No. 


MR. GOLDMAN: May I read into the record one 


thing on the original note? No, I don't need to. I am 
sorry. 

THE COURT: Let Mr. Schreiber finish his 
offer if you don't mind. There is no need to take 20 in 


evidence having already received the Original as Q. 


MR. SCHREIBER: If I may see 20 for a moment, 
your Honor. I am not quite sure that that is so. 


Your Honor, 20 is an assignment from National 


to Middlesex which is different from OQ. 
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THE COURT: Let me see it, please. 
MR. SCHREIBER: Which is an assignement from 
National to Lerner. 
MR. GOLDMAN: That one is in already also. 
MR. CARR: Q is No. 13. Q should be 
related to 13. 
THE COURT: I beg your pardon? 
MR. GOLDMAN: That is correct. 
MA. CARR: Q is 13. i would like 20 in, 
if I may, your Honor. 
THE COURT: Is the12 any objection to No. 20? 
MR. GOLDMAN: No objection to 20, your Honor, 
except I didn't offer 20, your Honor. 
MR. SCHREIBER: No, it hasn't gone in. 
THE COURT: Not yet you didn't. 
MR. GOLDMAN: I have no objection. 
THE COURT: Received. 
(Plaintiff's Exhibit 20 received in 
evidence as Defendants' Exhibit v) 
MR. SCHREIBER: We offer 21 in evidence. 
MR. GOLDMAN: No objection. 
(Plaintiff's Exhibit 21 marked Defendants' 


Exhibit W in evidence) 


MR. SCHREIBER: We offer Plaintiff's Exhibit 30 
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GOLDMAN: No objection. 
THE COURT: What is that offered to show, 
please? 
MR, SCHREIBER: Approval by the board of 
directors of the transfer of the notes to Mr. Lerner. 
THE COURT: All right. 
(Plaintiff's Exhibit 30 received in 
ev:.dence as Defendants' Exhibit x) 
MR. SCHREIBER: Plaintiff's Exhibit 47. 
MR. GOLDMAN : No objection. 
(Plaintiff's Exhibit 47 received in 


evidence as Defendants' Exhibit yY) 


MR. SCHREIBER: Plaintiff's Exhibit 50 is 


offered in evidence. 

MR. GOLDMAN: I have no objection to that, 
your Honor. I don't know that it is relevant but I won't 
object if the other side wants it. Perhaps I should ask 
what they are attempting to show by that. 

THE COURT: I think I may have figured it 
out but at the risk of being wrong I will sty silent. 

What is it offered to show? 

MR. SCHREIBER: The trend of prosecution of 
the claim against Hewlett-Packard. 

THE COURT: The what? 
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MR. SCHREIBER: The development of the 
prosecution of the claim against Hewlett-Packard. 

MR. CARR: Simply stated, your Honor, notice. 

THE COURT: I have still missed it. 

MR. GOLDMAN: I have no objection, if your 
Honor please. 

THE COURT: Received in evidence. 


(Plaintiff's Exhibit 50 received in 


“ 
*% 
x 


evidence as Defendants' Exhibit 2) 

MR. SCHREIBER: oh. 

THE COURT: You see, I could see a different 
purpose for it but I don't understand the stated purpose. 
Hand me Z, please. 

MR. GOLDMAN: Your Honor, on 51 I would not 
object to it solely for the purpose of showing that it 
was sent and received. 

MR. SCHREIBER: These letters recall his 
signature. I am speaking of 50 through 53, and have a 
bearing on the importance or lack of importance of the 


Zacharias patent. 


x 
; La 


a 4 


: 


THE COURT: They wouldn't be very informative 
to me on that point because they are all matters which 
took place after the parties had entered into the February 
3, 1969 agreement. They are the expressions of opinion 
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of Hewlett-Packard and cf Mr. Lyon respectively later on, 
at a later point in time. 

MR. GOLDMAN: That's why I said, your Honor, 
I wouldn't object; solely to show they were sent and 
recieved. 

THE COURT: Let's talk about 51 for a moment, 
Mr. Schreiber. What is the surpose of the offer? 

MR. SCHREIBER: Mr. Carr telis me that 
there are later letters from Lyon, prior letters from 
Clarence Lyon, which would in a package, bear on the 
importance of the Zacharias Patent. 

MR. GOLDMAN: Your Honor, I don't know what 
letters counsel is talking about. It is hard to assess 
his statements. 

THE COURT: You see, the pre-trial order 
agrees that 51 may come in and I suppose I should honor 
the proceedings before the Magistrate in order for them 
to have any meaning, but I must say that I am not sure 
that expressions in these letters subsequent to the 
transaction are binding on anybody not a party to the 
letters for purposes of this lawsuit. 

MR. GOLDMAN: Your Honor, the pre-trial order, 
I believe, states that no documents listed are admitted 
until the party offers them and then at that time the other 
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party can raise objection. I thought that was -- 

MR. SCHREIBER: The preliminary language 
indicates -- 

THE COURT: Yes, it is quite the contrary. 
And this is our customary practice: "It is agreed between 
plaintiff and defendant that any of the exhibits listed 
are not objected to by either party" -- and by that he means | 
in the order -- "may be introduced by either party, and 
no exhibit herein described shall be deemed in evidence 
unless offered by either party.” 


Now, I will take them for what they are 


51 through what? 

MR. SCHREIBER: Sa, Bir. 

THE COURT: All right. 

(Plaintiff's Exhibit 51 received in 
evidence as Defendants' Exhibit AA) 

(Plaintiff's Exhibit 52 received in 
evidence as Defendants' Exhibit AB) 

(Plaintiff's Exhibit 53 received in 
evidence as Defendants' Exhibit AC) 

MR. GOLDMAN: Your Honor, at this point may 

I point out that there was a series of exhibits which 


I had suggested introducing yesterday and the Court 
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requested that it be deferred. 


THE COURT: I will come back to you. 


. 


Mr. Schreiber finish and then I will take whatever 
have to offer. 

MR. SCHREIBER: We're through with the 
exhibits your Honor, and we are now turning to the 
transcript. 

THE COURT: Before you go to the transcript, 
I think that Mr. Goldman wants te take up some exhibits 
with me. 

Do you want to be heard, Mr. Carr? 

MR. CARR: I just want to get the letters 
from the clerk? 

THE COURT: What do you want bo oiier that 
hasn't been offered already? 

MR. GOLDMAN: Your Honor, 55 through 60, 
which relate to the publicity surrounding the press 
conference. 

THE COURT: What is that offered to show? 

MR. GOLDMAN: It is offered to show that it 


was widely known by National and by the people at National 
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that these products had been sold and that they were 


being trumpeted to the word at the time, and shortly there- 


after the inventors and the company represented to the 
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Patent Office that there had been no prior public issue 
or sale. 

THE COURT: They all refer to National in 
them, do they? 

MR. GOLDMAN: Yes. 

THE COURT: All right, I will take them for 
what they are worth, 55 through 60. 

(Plaintiff's Exhibit 55 through 60 

received in evidence) 

THE COURT: Anything else, Mr. Goldman? 

MR. GOLDMAN: No, sir. 

THE COURT: Perhaps you would like to break 
for lunch and come back around 2:15. 

MR. SCHREIBER: That would be good, our 
Honor. : 

‘THE COURT: Perhaps 2:20. 

MR. SCHREIBER: That would be very good, 
your Honor. Thank you, sir. 

THE COURT: We will be in recess. 


(Luncheon recess) 
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AFTERNOON Sgeesian 
AFTSERWMOON SESSION 


2:15 o.m. 
MR. SCHREIBER: May we call our next witness? 


THE COURT: Yes. 


LF | =" ed 


PREODOERiC EE di SWEENEY, a2 8., calied 


as a witness by the defendants, being first duly sworn, 

testified as follows: 
DLRLCT EXAMINATION 
LY MR. SCHREIBER: 

Q Mr. Sweeney, where do -‘ou reside? 

A 9 Donald Circle, Andover, Massachusetts. 

Q Who called you to come here today? 

A Mr. Ed Carr. 

(0) What was your position in National Company or 
National Radio Company in July of 1968? 

A I was controller. 

io) Prior to that time, about how long had you. been with 
the company? 


A Since September of 1961. 


Q In the controller's office? 

A In the accounting office. I was controller from 
£ ‘oe. 

Q What is your ed@ication? 


J have a degree in accounting from Bentley College, 
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in Waltham, Massachusetts. 
Q Have you any trainine in engineering? | 
A No. 
Q When did you first hear of Frequency's interest 
in purchasing the Atomichron from National? 
A Late in 1968. 
Q Did you attend the closing of the deal 
February of '69? 
A No. 
Q At any time prior to February of 1969, 
going back, let's say, to the beginning of '68, did 
ever hear anybody at National question the validity 


the Zacharias patent? 


A No. 


Q DO you know what the Zacharias patent is? 
A I believe it relates to the Atomichron 


product line. 


Q Did you ever hear anybody at National in 
that period discuss whether or not the Atomichron could 
be made without the Zacharias patent? 
A No. 
Q Did you ever hear anybody at National in 
that time discuss possible infringement of the Zacharias 
patent by the Frequency standard product by Hewlett-Packard? 
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No. 

Q In that same time frame did you ever see a 
letter addressed by anybody at National to Hewlett-Packard 
concerning alleged infringement of the Zacharias patent? 

A No. 

Q Or of any of the patents having to do with 
the Atomichron? 

A No. 

Q New, going back to that same time frame, 
let's say from July lst of 1968 through February 3 of 
1969, did you ever have any meeting or discussion with 
anybody from the Frequency company, Prsquency Eletronics? 

A No. 

Q Had no discussions with them whatsoever about 
anything? : 

A None whatsoever. 

When did you first meet Mr. Bloch? 

This morning. 

Where? 

In the courtroom right over here. 

MR. SCHREIBER: I have no further questions, 


your Honor. ~ 


MR. GOLDMAN: No questions, your Honor. 


THE COURT: All right, Mr. Sweeney, you are 
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excused, 
(Witness excused) 


MR. SCHREIBER: May I call Mr. Horner, your 


THE COURT: All right. 


: HORNER, called as a 
witness, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. SCHREIBER: 
Q Where do you reside, Mr. h3rner? 
A 85 East India Road, Boston, Massachusetts. 

You came here in response to a telephone 

call fromwhom? 


A From Mr. Carr. 


Q Mr. Horner, what was your position or whe n 


did you first come to be employed by National Radio 
Company? 

A It was in June of 1968. 

Q June of 1968? 

A Yes. 

Q In 1968, at any time, were you in Atlantic 
City at a convention? 
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No. 
Q In 1968 at any time did you have a meeting 
with Mr. Bloch? 
A Not to my peeolleckicn, 
THE COURT: Ever, anyplace? 
THE WITNESS: There may have been one time 
when people from Frequency came to Melrose for a look 
at the equipment. That was the only times. 
Q At that time did you have any discussion 


with Mr. Bloch? 


A No discussion, no. 

Q Did you say anything to him? 

A No, other than the normal greeting and 
that sort of thing. 

Q Did you see what Mr. Bloch did or at least 
what did you see Mr. Bloch do when he came to National 


at that time? 


A That's hard to recall. 
THE COURT: What's the matter? 
MR. GOLDMAN: I don't understand the question. 
THE COURT: What did he observe Mr. Bloch 
do? Did he observe him walking around the Plant? What 
did he observe? That's a permissible question. 


A The best I can recall, he came up for a meeting, 
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and they went to look at the equipment that they were 
purchasing as part of the transaction. 

Q Had no discussion with you? 

A No. 

Q Let's skip back for a moment. 

Prior to your coming to the National Company, 

what had been your occupation? 

A Prior to National, I was general manager of 
the Magnavox plant in Urbana, Illinois. 

Q And before that, sir? 

A And before that I was with the General Electric 
Company for ten years in various managerial spots. 


Q If I may go once more hehind that, your prior 


occupation. 


A Prior to that I was an officer in the United 


States Air Force. 
Q For how long? 
A Twenty-two years active duty. 
And your terminating rank? 
Colonel. 


Q What is your educational background? 


A BS in electric’ engineering and a masters 


degree in industrial engineering. 


4 
Q One again I would ask you, did you ever have 
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any Meetiny with Mr. Bloch in Atlantic City? 
A No. 
THE COURT: Who do you work for now? 
THE WITNESS: I am the manager of a real 
estate complex in Boston. 
THE COURT: What is the name of it? 
THE WITNESS: Harvard Towers. 
THE COURT: Does that have anything to 
do with Mr. Lerner? 
THE WITNESS: Ne. The managing agents are 
Berrenson Corporation. 
Q Have you any business relationship of any 
kind with Mz. Lerner? 
A No. 
Q I bring you back to the period, say, between 
July lst of '68 and February 3rd of '69, the later date 
being the date at which the National-Frequency transaction 
was closed. 
By the-way, were you at that closing? 
A Yes. 
Q What did you do there? 


A Well, at that closing, there was a mechanical 


signing of papers. 
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THE COURT: * Wasn't Mr. Bloch at the closing? 
THE WITNESS: No. 
MR. GOLDMAN: No, your Honor, he was not. 
THE COURT: The witness has answered. 


MR. GOLDMAN: We will stipulate that he was 


Q Did you do anything other than the mechanical 
signing of the papers? 


A No. | 


Q Did you have anything to do with the — 


leading up to the agreement that you signed that day? 


A None. 


Q Did you have anything to do with the drafting 


of the agreement that was signed that day? 


you ever have any negotiations with any- 

body from Frequency Electronics about anything? 

A No. 

Q Do you know Mr. Lazar of Frequency Electronics? 

A No. 

Q Now, Mr. Horner, if I may continue as to 
this time frame of July 1, 1968 up to the closing date, 
February 3, 1969, in that period did you have any discussion 


with anybody at National concerning the valiaity or invalidity 
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of the Zacharias patent? - 

A Not to my recollection. 

Q Or concerning the validity or invalidity of 
any of the patents having to do with the Atomichron? 

A Not to my recollection. 

Q Did you have any discussion in that time a 
frame with anybody at National concerning the need to use 
the Zacharias patent for the production of the Atomichron? 

A Not to my recollection. 

Q Bid you have any discussion with anybody at 
National in that time frame with regard to possible infringe- 
ment. by Hewlett-Packard of the National patents and more 
particularly of the Zacharias patent? 

A Not to my recollection. 

\ Q Did you ever sve a letter in that time frame, 
Jory 1, ‘68 through February 3, 1969, written by anybody 
at ee to Hewlett-Packard on any subject whatsoever? 

A Not to my recollection. 

Q And more specifically on the subject matter 
of possible infringement by Nevinle-tecxicd of the 


Zgechurias patent. 


| 
| A Not to my recollection. 


Q Or of any other patents having to do with 


the Atomichron? 
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to my récollection. 
you ever sign any such letter? 
to my recollection. 
Q Did you ever hand a copy of any such letter 
to anybody? 
No, not to my recollection. 


And I believe you said you never had met 


Never met him. 
THE COURT: Were you hear yesterday? 
THE WITNESS: No, sir. 
Q Now, keeping within that time frame, July 
1, 1968 through February 3, 1969, with whom did you have 


any discussions, with whom of the Frequency management 


or representing Frequency did you have any discussions? 


A No one to my recollection. 
Q Did you ever hear anybody at National say 
that it was essential to the commercial success of the 
Atomichron that Hewlett-Packard be stopped from production -- 
MR. GOLDMAN: Objection to the form of the 
question, your Honor. It's leading. 
THE COURT: Overruled. 
Not to my ~ecollection, no. 


Did you ever hear of anyhody at National, prior 
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to February 3, 1969, say ‘that it would be essential to 
go after Hewlett-Packard and make them pay a royalty if 
they were going to produce a cesium beam frequency standard, 


that is pay a. royalty to National? 


A Not to my recollection, no. 


MR. SCHREIBER: May I have just a moment, 
your Honor? 

THE COURT: Certainly. 

(Pause) 


MR. SCHREIBER: No further questions, your 


THE COURT: Mr. Goldman? 

MR. GOLDMAN: May I have ten seconds, your 
Honor, to collect my materials? And also I believe that 
the Court has, as an exhibit, for identification, a copy 
of Mr. Horner's deposition which was given in this matter -- 
either the Court or the clerk. 

THE COURT: I have Mr. Horner's deposition. 

MR. GOLDMAN: May I just have a quick look 
at it, your Honor? 

THE COURT: Yes. 

(Pause) 

THE COURT: You are the ee who 
signed this Exhibit 1, as I understand it. 
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(Handing) 


THE WITNESS: Those are my initials on it, 


THE COURT: Would you look at the signature 


THE WITNESS: Yes, sir. 
THE COURT: You did? 
THE WITNESS: Yes, sir. 


MR. CARR: Defendants’ Exhibit A bears Mr. 


Horner's signature too. 
THE COURT: A bears his signature. 
MR. CARR: It should be on the reverse side, 


your Honor. There is no issue as to the authentication. 
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THE COURT: I understand that. 
MR. CARR: Thank you. 
CROSS EXAMINATION 


BY MR. GOLDMAN: 


oo =e 


Q Mr. Horner, do you recall giving a deposition 
in this case in Beston, Massachusetts, on or about November 
27, 19747 

A Yes. 

Q I call your attention, Mr. Horner, to Page 62. 
It is an unnumbered page. I'm sorry. At the bottom of 
the page. 
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“Question: 

THE COURT: Do you recall being asked this 
question and giving this answer. 

Read the question and read the answer. 

Q Do you recall hearing this question and 
giving the answer which I will recite thereafter, Mr. 
Horner: 

"Question: Were you aware at that time, 
referring to the period of September 1968 to February 3, 
1969, that Hewlett-Packard did market a product which 


was in competition with the Atomichron product line? 


"Answer: Yes." 

Do you recall being asked that question and 
giving that answer? 

A I don't recall it but if I had been asked 

that would have been the answer. 

MR. GOLDMAN: I have no further questions, 
your Honor. 

THE COURT: When did you first see this 
Exhibit 1 here, Mr. Horner? 

THE WITNESS: Ph, probably -- I can't really 
remember but it was probably a day or two before we went 
to New York to do the closing. 


THE COURT: The original date is December 30th, 
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would that be it? 


THE WITNESS: There were a2 lot of negotiations 


going on on that which I was’ not a party to. 


THE COURT: Who was it who was a party to 


WITNESS: Mr. Oddi did the negetiating. 
COURT: All right. Is there any 
redirect? 
SCHREIBER: No, sir. 
COURT: All right. You may step down. 
MR. SCHREIBER: Thank you, sir. 
(Witness excused) 
MR. SCHREIBER: Your Honor, we now come to 
a technical bit of getting in ian of the transcript of 
the depositions. 
THE COURT: All right, you ae ee with 
that. Are you having Mr. Oddi? 
MR. SCHREIBER: No, sir. 
THE COURT: All right. Who knows what this 
Paragraph 8 is in this agreement No. 1 from the defendants 
point of view? 
You see, you have just cee wa a witness who 
apparently saw it the day of the closing and he signed it. 
He didn't negotiate it and he didn't draw it. But the 
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inference that the Court ‘would ordinarily reach fron 
Paragraph 8 is that the parties to this agreement of 
February 3, 1969 thought that there were causes of actions 
in favor of National pending or existing in relation to 
the Atomichron line including without limitation causes 
of action for patent infringement, and that the parties 
agreed that in this Paragraph 8 on how they would proceed 
with respect to such claims. 
From your side of this case you have given 
us no background from which the Court could determine just 
what that clause contemplated. | except such inferences 
as I might reach just from reading all of the contract. 
MR. SCHREIBER: Well, if I may suggest, 
your Honor, that clause ‘1idicated that the parties to 
that agreement thought that there might be such causes 
of action and that Clause 8 gave Frequency a discretion 
as to whether or not to proceed to enforce it. If it chose 
to, it couldn't enforce it. In which case National would 
have gotten nothing therefrom. 
THE COURT: Did this clause have anythira 
to do with Hewlett-Packard? 
MR. SCHREIBER: It has to do generally with 
any possible infringement, and if there were, Hewlett- 


Packard claimed that it would go forth within the orbit 
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of that clause. 

However, you will note that the decision to 
proceed, if there was to be a further step, was that of 
Frequency alone; and secondly, if it chose to proceed, 
it would do so at its peril having to pay both the expense 
and having to bear the risk. 

THE COURT: Am I justified in inferring 
from this agreement alone that both parties thereto believed 
at the time indicated by the agreement that National had 
a claim against Hewlett-Packard for infringing the Zacnarias 
patent? 

MR. SCHREIBER: I would gay not, sir. tf 
think the most you could infer from that is that National 
might have a claim against anybody at large including 
Hewlett-Packard -- might have a claim. 

THE COURT: That clause got in there for 


some reason, didn't it? 


MR. SCHREIBER: That's right, sir. 
THE COURT: Nobody knows why. 


MR. GOLDMAN: four Honor, we have testified 


THE COURT: I am just wondering about what 


they are doing about meeting this contention. 


All right, let's take care of these documents 
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that you want to mark. 

MR. SCHREIBER: Mr. Carr indicated that he 
would like to respond to your Honor's question if he might. 

THE COURT: Evidence is what I am looking 
for, really, not attorneys' arguments. That you will 
get a chance to do later. 

MR. CARR: Your Honor, Mr. Schreiber has 
not had the benefit of -- 

THE COURT: Don't criticize Mr. Schreiber. 
What is it you want to say? 


MR. CARR: I am trying to tell the Court that 


there were depositions of Mr. Drake and Mr. Oddi, and 


in these depositions the Court will have evidence of how 
Paragraph 8 got into the agreement. 

THE COURT: Briefly, how do you say it got 
into the agreement? 

MR. CARR: I see it got into the agreement 
because at sometime in the fall of 1968 the evidence will 
show that someone at National Company contacted Kenway 
and Jenney, and it was probably the engineer Clarence 
Thornberg, after receiving information that possibly a 
model or some device manufactured by Hewlett-Packard might 
possibly infringe one of National's wneete. 


THE COURT: The Zacharias patent? 
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MR. CARR: Well, no. The evidence will show, 
your Honor, that they sent it to the attorneys, Kenway 
and Jenney, to find out what patents, if any, this particular 
device it was suggested might possibly infringe the 
Zacharias patent. 

THE COURT: Did Kenway and Jenney respond 
before February 3rd? 

MR. CARR: Yes, and I have a letter which 
I thought should go along with part of the memorandum, 
the memorandum of November 14th, which was in effect a 
transmittal letter for Kenway and Jenney's response. 

We have deposed Mr. Lyon. 

THE COURT: What year? 

MR. CARR: November 14, 1968. 

‘R. GOLDMAN: Exhibit's Exhibit 46, your 
Honor. That is the memo we contend was given to us. 

THE COURT: Yes, but he said he has a 
covering letter. 

MR. GOLDMAN: There is a covering letter 
which was attached to the motion for a preliminary injunction 
which was filed in this court. It is dated November 20, 
1968, and it is from the Lyon firm to Mr. Drake, who is 
the general counsel tor National, enclosing the memo. 


THE COURT: Which exhibit number is that? 
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MR. GOLDMAN: Your Honor, it wasn't identified 
because it is on file and is of course in this case on 
the motion for a preliminary injunction. It was our 
understanding under Rule 65 that it became part of the 
record in the case. 

MR. CARR: I am going to offer the affidavit 
which was identified. 

THE COURT: Mark the letter that has just 
been mentioned. Are you offering it, Mr. Carr? 

MR. CARR: Yes. 


MR. GOLDMAN: Your Honor, may I take a look 


THE COURT: You just told me that you consider 
it part of the record in the case? 

MR. GOLDMAN: I want to see if it is the 
same letter because I haven't seen it. 

(Defendants' Exhibit AD marked for 

identification) 

MR. CARR: And this is an affidavit which 
has been before the Court and in Mr. Lyon's deposition 
will be further identification. 

(Defendants' Exhibit AE marked for 

identification) 


MR. GOLDMAN: Your Honor, I object to the 


. 420 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE NEW Youk NY en ae 


A 


eae 


ty 


a 
E 
E 
T 
t 
Ys 
a 
7. 
L 
tT 
a 
E 
j 
i 
& 
E 


ebjw 313 
affidavit as being evidentiary for the truth of the state- 
ments contained therein. It is hearsay. .And whil £ 
is part of the record, the substance of it is admissible 
only to the extent it would be admissible at trial. 

THE COURT: Well, what do you say about 
that? What is it offered to show? What is the date of 
it? It is a '72 affidavit so its existence prior to 
closing isn't established. 

MR. CARR: The affidavit was prepared in 
connection with the hearing in this court, in connection 
with an application for a preliminary injunction. 

The affidavit was further identified in Mr. 
Lyon's deposition and adopted in his deposition at which 
Mr. Goldman was present and was capable and able to 
cross examine. 

THE COURT: It is was adopted in his deposition 
you may offer that portion of his deposition in evidence. 

MR. GOLDMAN: There was examination on it 
at the deposition. 

MR. CARR: The purpose of it is to establish 
the time. 

COURT: The time of what? 
MR. CARR: The time of the so-called 


investigation of the so-called Hewlett-Packard infringement 
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of the Zacharias and Mainberger patents and the knowledge 
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at that time prior to the closing of any infringement 


of the same or any invalidity of the same. 


And the fact 


that Mr. Lyon, the patent attorney upon whom National 


relied, said at that time that they were valid, and that 


is what National thought, and the whole thing was disclosed 


to Frequency. 
MR. GOLDMAN: 


effect, Mr. Carr. 


‘ 


all of the documents, that's a proper inference that can 


be drawn from the facts. That's that we intend to show. 


MR. GOLDMAN: 


Exhibit 46, was given to us? Is that your contention when 


you say "We were told about it"? 


MR. CARR: 


There is no testimony to that 


MR. CARR: I think there is, if you look at 


Do you concede that the memorandu 


We're not contending anything. 


I say that the contention that exactly what is shown in 


the letter is what is shown in the facts. 


TEH COURT: Well, 


this November 20th 


letter attached to it, addressed to Mr. Drake, is the 


same letter as Exhibit AD for identification. 


MR. CARR: That is correct, your Honor. 


is the same letter. 


THE COURT: 
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MR. GOLDMAN: No, your Honor. But there is 
no proof or evidence that we were ever shown that letter. 

THE COURT: Ad is received. 

Suppose you were? 

MR. GOLDMAN: We would have relied on it. 
Obviously it says the Zacharias patent was infringed. 

THE COURT: You see, unless otherwise 
explained, Clause 8 of the contract us sale, Exhibit 1, 
justifies an inference on my part that the parties both 
believed and understood, at the time they entered into 
‘\t8 agreement, that there was an outstanding claim for 
infringement of the Zacharias patent against Hewlett- 
Packard. 

I think that's the fair inference to be 
drawn from No. 8 unless otherwise explained. 

But the patent they have been talking about 
all along here is the Hewlett-Packard infringement of 
Zacharias, There is no evidence anywhere in this case 
that any other patents were infringed by anybody else. 

In the absence of some other evidence, I'm 
just inquiring from you attorneys whether you deny that 
that is a reasonable inference. I am trying to make your 
job easier for you. 


.Let's go forward. I will note take Exhibit AE 
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for identification except to the extent that it is included 
by reference or adopted by the witness in his deposition 
at which he was cross examined or available for cross 
examination. 

Do you want to start offering the Lyon 
deposition? 

MR. CARR: Yes. 

(Defendants' Exhibit AF marked for 

identification) 

THE COURT: In Exhibit AF for identification 
is Paragraph 8 identical with the final? 

MR. CARR: The question, your Honor, is, 
is it identical to the final? 

THE COURT: Yes. 

MR. CARR: No, there are some changes. There 
is some testimony in the deposition of Drake where there 
are some particular differences in Paragraph 8. There 
*s a sentence that is added in Paragraph 8 of the final. 

THE COURT: You may go forward with your 
depositions. 

MR. CARR: Starting with the Lyon deposition, 
your Honor, and with reference to what in that deposition 
was referred to as Lyon Exhibit 3, which is the Lyon 


affidavit which we have marked here as AF -~ is it the 
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pleasure of the Court that I read this into the record? 

THE COURT: If it is very brief, or, if 
there is a controversy about it, I will permit you to 
read it, but I thought before the luncheon recess we had 
agreed that you would mark the depositions themselves 
for identification and tell us what pages are being 
offered. 


If there is controversy or if it is critical 


then I will hear it. 

I told you earlier that I wanted you to tell 
me what it was offered to show so that all of us would 
know where it is going. 

MR. CARR: What we have now is some state- 
ments with respect to that Lyon affidavit, Exhibit AE. 

MR. GOLDMAN: What page are you on? 

MR. CARR: Page 7. 

THE COURT: What is the gist of it? 

What zre you offering to show by that? 

MR. CARR: I am offering to show that the 
witness has identified that affidavit, recognizes the 
affidavit, and adopts the same. 


THE COURT: All right. What page numbers? 


MR. CARR: Pages 70 and 71 of the Lyon deposition. 


This Lyon deposition took place March 11, 1974 at Boston. 
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THE COURT: © Mark the book for identification. 
And that will be received in evidence. 
MR. CARR: We have got Lyon 2. There is 
something in Lyon 2 also. 
(Defendants' Exhibits AG and AH a 
for identification) 
MR. GOLDMAN: Your Honor, as I understand 
it, the testimony on page 70 and following that Mr. Lyon, 


signing the affidavit. 


THE COURT: It doesn't say that it is true. 


MR. GOLDMAN: I don't see anything in that 
area of the deposition which talks about the substance 
of the affidavit. 

THE COURT: Why don't you otter the whole 
deposition and I will take it for whatever it shows. 

MR. CARR: All right, your Honor. 

THE COURT: Give it to the clerk. 

MR. CARR: Shall I call the Court's attention 
to particular pages? 

THE COURT: That isn't essential if you 
will tell me what you are offering it to show besides the 
fact that you contend that the witness adopts as his 
testimony everything contained in the affidavit. 


' 


You see, even if he didn't, if the affidavit 
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was called to the attention of the plaintiff and he was 
available for cross examination, it loses its hearsay aspect 
once you do that. 

MR. CARR: I asked him to identify that 
document, and my contention is that that was done. The 
purpose of the substantial -- all of the Lyon deposition has 
to do with, first of all, the knowledge that he had of 
the so-called Hewlett-Packard infringement, what he was 
asked to do, and whether he was asked to do it by way of 
notice and the status of the condition of the investigation 
of the alleged infringement by Hewlett-Packard at that 
time. 

THE COURT: He regarded them as a punitive 
infringer on February 3, 1969, didn't he? I mean Mr. 

Lyon. 

MR. CARR: Mr. Lyon's investigation began 
apparently before the letter of the 20th of November of 
1968 and the testimony is that he was not asked to do 
any work after that. 

Apparently, gathering from what he said, be- 
cause of the impending sale to Frequency -- 

THE COURT: But he thought they were infringing. 


MR. CARR: His judgment was on a preliminary 


basis they were. 
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2 THE COURT: And he told that to the client 
3 by this transmittal letter, that is correct. 

4 THE COURT: All right. 

5 MR. CARR: There is no doubt about that, 


6 your Honor. 


1 THE COURT: Anything else you are trying 
to prove by that document? 
MR. CARR: By the Lyon deposition? 


10 THE COURT: Yes. 


ll MR. CARR: That there is no warranty of 


patent validity and that there was a discussion between 


all parties who were instrumental, Mr. Drake, the house 
counsel, Mr. Lyon, the patent counsel, and as to the 

15 language of the grant and conveyance, and that the grant 
and the conveyance was in the form of what might in a 
shorthand way be called a quit claim, and there was no 
18 grant or representation of anything. 


19 Further, that the participation in any of 


20 the infringement suits or actions involving the Zacharias 
eh patent or Mainberger patent were at Frequency's own risk, 
that they were appraised at the status of the particular 
status at that time. 


Mr. Lyon testifies in his deposition that 


es ££ &R 


there is in his own, in his firm or in his own way of 
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investigation, a two stage investigation. 

First of all, a preliminary investigation 
to determine whether or not the article itself is infringing, 
and after that, after that passes, this preliminary investi- 
gation, then an indepth study to determine whether or not 
there is enough evidence, the patent is of enough strength 


and such other things as may be appropriate to make a 


final decision as to the ultimate action annsnet the 
infringer. 

His deposition also shows that it was -- that 
Frequency then came back to him to do the second stage, 
to make the final demand letter to Hewlett-Packard and 
that final demand letter came through sometime in 1970 
and I don't believe as yet there is no evidence Mr. Lyon's 
file which is referred to there, and if we are takine 
the whole package -- 

MR. GOLDMAN: Your Yonor, I have not objected 
to anything. Let me say briefly that Mr. Carr's contentions 
as to what the deposition says and shows is obviously 
something which -- 

THE COURT: Its advocacy. 

MR. GOLDMAN: Its advocacy and whatever the 
deposition says it says. 


THE COURT: Absolutely. The man is over a 
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hundred miles away, isn't he?. 

MR. GOLDMAN: Yes, sir. And we understand 
he is ill besides. 

THE COURT: I am sorry to hear that. 

MR. CARR: Yes, he is ill. 

MR. GOLDMAN: And your Honor, lastly on 
the point, to the extent that Mr. Carr talks about what 
Mr. Lyon's intentions were with respect to the warranty, 
and so forth, there isn't a smidgen of evidence that 
those internal discussions at National were ever communicated 
tous. 

THE COURT: It is an integrated agreement 
that is a parol evidence question, isn't it? But it may 
have some bearing on the matter, and I will take it for 
what it is worth. 

MR. GOLDMAN: Even beyond the question of 
parol evidence, they don't allege an agreement between 
Frequency and National based on Mr. Lyon's intentions. 

THE COURT: I take it what they are saying 
is that in drafting the agreement they intend it to have that 
effrct. 

MR. GOLDMAN: Yes. 

MR. CARR: As I understand, I was to respond 


to the Court as to the reasons for offering this. If 
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there is any common law fraud, I think it would bear on 


the issue as to that. 


Also important on this issue is what is 


identified in the Lyon transcript as Lyor. Exhibit 4. 
THE COURT: What is the number of that in 


this case? 


CARR: It has not been offered in this 


MR. GOLDMAN: I don't know what this is. 

MR. CARR: I think you extracted from Lyon 
Exhibit 4 certain of the correspondence with Hewlett- 
Packard. This was produced -- 

THE COURT: Anything in it that you want 
to extract, I think you should remove and separately 
mark, and I will have to consider whether there is any 
objection. 

MR. CARR: I will offer the letter of June 
19, 1970. 

MR. GOLDMAN: It is a simple demand letter 
of Hewlett-Packard. I have no objection to it. 

THE COURT: I already have the letter from 
Hewlett-Packard in evidence acknowledging receipt of such 


letter. 


MR. CARR: And referring to that letter, your 
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THE COURT: Received in evidence. 
(Defendants' Exhibit AI for identification 
received in evidence) 

THE COURT: All right. Go ahead. 

MR. CARR: That's the purpose in offering 
the Lyon transcript. 

THE COURT: All right. 

MR. CARR: I have, in addition to that, 


transcripts from Mr. Oddi, depositions of Mr. Oddi, who 


is beyond a hundred miles, and transcripts from Mr. Drake. 

THE COURT: Let's take them one at a time. 
What are you trying to show by Oddi? 

MR. CARR: I am trying to show by Mr. Oddi 
his participation in the negotiations, the negotiations 
with respect to Paragraph 8, with respect to the fact 
there were no representations of patent validity, with 
respect to the fact that there was no statement or repre- 
sentation by Frequency or anyone as to the essentiality 
of being able to eliminate the so-called Hewlett-Packard 


competition. 


Also as to no one from Frequency stating to 


Mr. Oddi that it was essential that the Zacharias patent 


was valid or they would not go through with the transaction. 
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That was expressly asked and denied. That it was essential 
that the patents be valid or they would not go through 
with the transaction. 

That was not stated insofar as Mr. Oddi; 
he was the one who signed the letter agreement; he was 
theone who met with Mr. Lazar on the 25th of November of 
1968. He signed the letter agreement which is dated as 
of December 30th. And though he didn't sign the purchase 
and sale agreement on February 3 in New York, he was the 
one who negotiated the deal, and I thiiik everybody admits 
to that, and I think, as to the issues of misrepresentations, 
issues of knowledge, issues of fraud, and whether or not 
Frequency in fact bought and was told exactly the status 
of the so-called infringement and that it was at a 
negotiation or investigation stage, should be shown by 
Mr. Oddi's deposition. 

MR.. GOLDMAN: Your Honor, I have a problem 
with all of these depositions, and that is the parties 
stipulated, and the ones that Mr. Carr is referring to 
were depositions taken by him, the parties stipulated 
that objections except as to form were res “ved until the 
time of the trial. 

Now, if these transcripts come in on a wholesale 
basis, there are obviously portions of it which would be 
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found objectionable if dealt with specifically. 

THE COURT: Perhaps you can give me a 
typical example or type of ground which you care to assert 
with respect to Oddi. 

I will take your objections with respect to 
any of these if you will direct my attention to them. 

MR. GOLDMAN: I don't think I can make a 
blanket objection to the blanket deposition. If Mr. Carr 
has certain portions of the deposition, I realize -- 

THE COURT: You see, I took the Lyon deposition 
because of the rather unusual way of going about it. They 
apparently showed him an affidavit and asked him if that 
was his signature which I guess is a matter not in 
dispute. Perhaps you cevld limit your offer on Oddi to 
particular pages. 

MR. GOLDMAN: Or, your Honor, we could 
brief it after trial if Mr. Carr wants to offer specific 
sections. 

THE COURT: You see there is a real severe 
objection here to something that was done on the deposition. 
It would be good to get it out on the table now because 
if such is the case, the proponent of the deposition has 
to have a fair opportunity to deal with the problem. 


It might be that Mr. Oddi would suddenly 
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materialize in Foley Square, New York. 

MR. GOLDMAN: I can only say that if I could 
get a clue as to what section we are talking about -- 


THE COURT: Would you try to accommodate 


MR. GOLDMAN: Then I would be prepared to 
say -- which transcript are you referring to now? 

MR. CARR: The Oddi transcript. There is 
only one volume of Oddi. This is Mr. Oddi's deposition 
taken on November 27, 1974. 

MR. GOLDMAN: I need a moment to get my 
copy, Mr. Carr. 

THE COURT: You see in the old days they 
used to make people mark these depositions up in blue 
and red and there was a lot of ‘busy work for lawyers and 
ali the lawyers including myself hated to do that, and 
we have tried to relax some of these procedures. We 


don't want to make it a trap for the unweary. If there 


is something in there that shouldn't come in counsel 


should know about it before he rests. 

MR. GOLDMAN: Your Honor, I'm having trouble 
locating this transcript. Please bear with me. 

THE COURT: Well, let's hear what other 


transcripts you have and perhaps I will take a recess to 
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permit you to get together on these things. 

MR. GOLDMAN: I would appreciate that, your 
Honor. 

MR. CARR: The cther transcript I have is 
a transcript of Drake, that is E. Whitney Drake, wno, at 


the time is material to the events, was house counsel 


for National in the Boston area. That was taken in —e 


D.C. where Mr. Drake was employed by the United States 
government, an organization which we all know about. 
THE COURT: I would have to think a minute. 


Is he in the AO? 


MR. CARR: He is in the Navy. He is in the 
procurement department. He is on the other side of the 
table, in very short form. He was negotiating with the 
Navy, and now he is negotiating with contractors. That 


was taken on December 3, 1974, your Honor. 


THE COURT: What is it offered to show? 

MR. CARR: I offer to show by Mr. Drake the 
circrmstunces of the negotiations between the parties 
leading up to the final contract, that there was negotiations 
between an attorney, Mi. Klineman on behalf of Frequency, 
a skilled attorney and negotiator, and that he negotiated 
the contract, that in effect there was no substantial 


discussion as to patent validity, that they knew that this 
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involved the sale of nineteen different patents, that he 
had access co patent counsel, he had access to Mr. Lyon 
if he wanted to have, that the conveyance and patent assign- 
ments and the drafting of all matters relating to patents 
were done by consultation with Mr. Lyon of the Boston 
patent law firm of Kenway & Jenney, that it should be 
drawn, an inference can be drawn that Mr. Klineman equally 
sought aid or assistance as he thought was necessary but 
there was negotiations between attorneys, an arm's length 
transaction and the document should be the one that is 
controlling. 

They knew exactly what the situation was. 

THE COURT: Don't overburden me with too 
much argument here. 

MR. CARR: It goes to fraud, it goes to -- 

THE COURT: All right, I understand, of the 
notice and the time of the infringement, and I think that 


Mr. Drake's == 


THE COURT: All right, Mr. Carr. I under- 
stand your position. 

Now, tell me please, what else you have 
besides these two depositions because I am going to give 
Mr. Goidman a brief opportunity to look at them during 


a recess. We will have it in a few moments. 
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MR. CARR: That's it. That is our case. 

(Defendants' Exhibit AK marked for 

identification) 

THE COURT: Is there in evidence anything 
concerning the relationship between Zacharias and National 
concerning this patent? 

Is there a chain of title as to the patent 
or is there -- 

MR. GOLDMAN: There is an admission, which 
is admitted that Zacharias, Holloway and Grant were 
employees of National -- 

THE COURT: Who were Holloway and Grant? 

MR. GOLDMAN: They were co-inventors. They 
were employees of National at the time the application 
for patent was filed and there was an assignement. That's 
in a request for admissicn which I read into the record 
the other day. 

THE COURT: We have Zacharias as a director. 

MR. GOLDMAN: Yes, and Mr. Lerner, I believe, 
identified the other two parties in his deposition, or 
perhaps that was in the mass case. 

MR. CARR: I don't recall the admission. 

I don't know that he was ever an employee, qua employee. 


I think he was a consultant, and one of the things that is 
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set forth in the agreement is that FEI agreed to consume 
National's obligation to Zacharias under a long-standing 
royalty payment agreement pursuant to which National paid 


royalties to Zacharias for the utilization of whatever 


idea or inventions were contained in that. 


THE COURT: We don't have that agreement 
here however, do we? 

MR. CARR: We shipped the files all to 
Frequency. 

MR. GOLDMAN: Your Honor, we do have that 
agr<ement. We have a copy of that royalty agreement. 
Mr. Bloch, I believe, based his testimony the other day, 
that is, when you asked him what percentage payabis to 
Zacharias was on that-- I have a copy of that agreement 
which I would offer, your Honor, if you wish to have it. 

THE COURT: All right,as soon as counsel 
has rested I will permit you to offer that. Why don't 
you take a recess and see if you can come to a reasonable 


agreement on the depositions. You don't want the Court 


I am sure to go back to this business or purging depositions 


and underlining them. That's the worst busy work in the 


world. 


MR. CARR: Your Honor, some of the depositions 


t 


by way of either procedure or something, I have ended 
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up with one copy. 

THE COURT: You see, Our rules require you 
to file your depositions. 

MR. GOLDMAN: Your Honor, I was under the 
impression that could be waived by consent of the parties. 


THE COURT: I suppose plenty of people are 


waiving it, but you see the Court really expects, particularly 


in a matter of this sort, to have those depositions sent 
along. It is not important. 

MR. GOLDMAN: I can shortcut it. I have no 
objection to the depositions going in and being read by 
the Court for whatever they are worth. I believe that 


the most critical areas, the objectionable portions that 


I found during the course of the depositions were raised 
at that time. If there were some oversights I am sure 


that the Court can evaluate the significance of the testi- 


mony. 


THE COURT: Most things that you should object 
to have no. merit anyway so it is immaterial really. 

MR. CARR: My problem would be in the sense 
that I would not have a copy -- 

THE COURT: Mark them as exhibits and when 
you submit your post-trial memorandum, which I assume 


you are going to want to submit, send them with a covering 
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letter of transmittal pointing out that they are not to 
be filed but are to be returned at the conclusion of the 
litigation. 

MR. CARR: In each case here where I have 
gone over the deposition and marked the points that I 


would want to submit, I could confer with Mr. Goldman on 


that and those would be the parts that I would want to 


offer e 


MR. GOLDMAN: It is not necessary. I think 
that they should go in in total and be evaluated by the 
Court. 

They will be received in evidence 
as exhibits. 

MR. GOLDMAN: Your Honor, I am looking for 
that consulting agreement with Dr. Zacharias. 

THE COURT: All right. 

MR.. CARR: We have three, I believe. We have 
Lyon, Oddi and Drake. 

(Defendants' Exhibits AJ and AK received 

in evidence) 


THE COURT: You are resting, are you, Mr. 


MR. CARR: If I could just confer with Mr. 
Schreiber. 
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THE COURT: ‘Yes. 
(Pause) 
MR. CARR: Yes, your Honor, that concludes 

the case of the defendant Lerner. Thank you, your Honor. 
MR. GOLDMAN: Your Honor, I am going to 

hand up for filing the originals of Mr. Lerner's deposition. 
THE COURT: Very well. You see, he has 


been and has testified and I didn't understand that you 


were using any part of that other than what you read. 


MR. GOLDMAN: I thought you had requested 
on the first day of trial that you wanted a copy of his 
transcript. 


THE COURT: That's a matter of procedure 


here but I am not taking it now as part of the record. 
MR. GOLDMAN: Then I won't offer it. ft 
have put in what I want from it. 


THE COURT: That's what I understood you 


Do you have anything else to offer in rebuttal? 
MR. GOLDMAN: I have nothing, your Honor. 

Only Dr. Zacharias' agreement which I will find in a moment. 
THE COURT: All right. 
MR CARR: Could we have a copy of that 


agreement? 
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MR. GOLDMAN: I have no xerox copy. 
file it by letter to the Court? 

THE COURT: I would like to mark it as an 
exhibit so that they can see what I am marking. 

Mr. Goldman, I will reserve an exhibit number 
for that agreement with the understanding thatas soon as 
you locate it you will send a xerox copy of it to Mr. 
Schreiber and if the receipt of it by him poses any 
problem of admissibility, or genuineness, or authenticity 
Or anything like that, immediately upon receiving it he 


may respond to the Court and while I certainly would. hope 


I wouldn't have to do it, if it becomes necessary to 


protect anybody's rights I will reopen the hearing for 


that limited purpose. 
MR. GOLDMAN: Your Honor, I just found it. 


THE COURT: All right, show it to Mr. Carr. 


Mark it for identification first. 


(Plaintiff's Exhibit 85 marked for 
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identification) 
MR. GOLDMAN: Your Honor, some question has 
arisen as to the form of the pages. Mr. Bloch is here 


in court. With the Court's permission we can confer with 


him for one moment and see if we can avoid all objections 
to the document. 
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THE COURT: ~ All right, why don't you confer 
with Mr. Bloch. I will take a brief recess. Anyone who 
doesn't have to actually participate in the conference 
with Mr. Bloch, perhaps it would be possible, Mr. Ebenstein 
for you to take care of that. 

MR. EBENSTEIN: Yes, surely. 

THE COURT: And then I can se2 trial counsel 
inside. 


MR. GOLDMAN: Thank you, your Honor. 


THE COURT: You are resting subject to 


receipt of that document. 


MR. GOLDMAN: Yes, and subject to filing post- 


trial briefs with the Court's permission. 
THE COURT: Yes. 
{Discussion held in chambers off the 
record) 
(Plaintiff's Exhibit 85 for identification 


received in evidence) 


(Defendants' Exhibit M for identification 


received in evidence) 


(Trial concluded.) 
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